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CIVIL RIGHTS ENFORCEMENT IN THE 
DEPARTMENT OF EDUCATION 



THURSDAY, SEPTEMBER 30, 1982 

House of Representatives, 
Subcommittee on Civil and Constitutional Rights, 

Committee on the Judiciary, 
S Washington, D.C. 

The subcommittee met, pursuant to call, at 9:30 a.m., in room 
2237, Raybum House Office Building, Hon. Don Edwards (chair- 
man of the subcommittee) presiding. 

Present: Representatives Edwards, Kastenmeier, Washington, 
Sensenbrenner, and Lungren. 

Staff Present: Ivy L. Davis, assistant counsel; and Thomas M. 
Boyd, associate counsel. 
Mr. Edwards. The subcommittee will come to order. 
Mr. Sensenbrenner. Mr. Chairman, I make a point of order 
against the holding of the hearing this morning. I make a point of 
order that rule 11, clause 2, paragraph 4 of the House Rules, as 
carried out by the Judiciary Committee, has been violated by a fail- 
ure of the witnesses before us this morning to comply with the fol- 
lowing directive of the full committee. 
It is printed and says: 

House Committee on the Judiciary will require all witnesses scheduled to testify 
before it to provide the committee with the minimum of 35 copies of a prepared 
statement, at least 48 hours prior to the scheduled appearance of the witness. 

In light of the violation which is represented by a consistent fail- 
ure to conform to the 48-hour rule, I believe that my point of order 

1 prohibits the testimony of those witnesses until we have had at 
east 48 hours to review their prepared statements. 
Mr. Edwards. Anybody else want to speak on the point of order? 
Mr. Lungren. 

Mr. Lungren. Mr. Chairman, if I could just 

Mr. Edwards. Sure, of course. 

Mr. Lungren. Mr. Chairman, it is awfully difficult, time and 
time again on issues which embody facts that are hot always at the 
disposal of this committee, to not get this material ahead of time. 
— I s ee nothing wrong with having wi t nesses come before u s to dis- 
cuss these various issues. In fact, I would welcome it. But it makes 
it extremely difficult, if not impossible, when as a consistent pat- 
tern, I receive either no statements, or as I did last night, receive 
the statement of Dr. Kinsey about 7 or 8 in the evening. 

Luckily, some members of my staff happened to be at my office, 
and I happened to be there working on something else. But in at- 

(1) 
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tempting to try and get a full explanation of some of the issues 
that are addressed in these statements, I think it puts us at a dis- 
advantage in trying to contact anybody between 8 o clock and mid- 
night who might shed some light on a subject so that We can pre- 
pare what I think are reasonable questions for the witnesses. 

Mr Chairman, if this were the first instance, I would not support 
the point of order, but this is not the first instance and it is ex- 
tremely difficult, if not impossible, for me to carry out my obliga- 
tions as a member of this subcommittee when I am unable to ask 
intelligent questions. u 

I would hope that the chairman would understand the difficulty 
which we have and would rule in favor of the point of order. 
Mr. Sensenbrenner. Would the gentleman yield? \^ 
Mr. Lungren. I would be happy to yield. _ * 

Mr. Sensenbrenner. I would just like to point out that this is 
not the first time that I have complained about the fact that the 
48-hour rule has not been complied with. It was complied with with 
Mr. Rauh and Ms. Kohn; it was not with Ms. Mattox and Dr. 

K Asthe gentleman from California has so very eloquently pointed 
out it puts us at a disadvantage in coming up with intelligent 
questions to adequately ventilate all of the pros and cons of the 
issues which are being presented before the committee. 

I hope that the^ chairman would get the message that the 48-hour 
rule does have to be complied with so that we can have a fair hear- 
ing with good questions. . 

I thank the gentleman for yielding. 

Mr. Edwards. The gentleman frtm Illinois. 

Mr. Washington. Thank you, Mft-€hairman. I don t consider the 
point of order well taken. It occurs to me that there have been, in 
my brief span as a member of this committee over the past 2 years, 
at least three or four situations in which there were exceptions to 
the 48-hour rule. , ■* . 

I don't recall that any member of the committee operated at any 
great disadvantage. The issues before us today are pretty well 
brooded about. I am certain that members on the minority side 
steeped in the knowledge of this issue will be more than competent 
to deal with this witness here in front of us. 

I think the point of order is not well taken. 

Mr. Edwards. I thank the gentleman. / 

Mr Rauh's testimony was here well in advance and Ms. Kohn 
certainly complied. Ms. Mattox's was her6 yesterday at noon, Dr. 
Kinsey's was here at 6 p.m. r T 

The Chair would point out - that the Department of Justice a 
week or so ago gave us about 2 hours' notice on its testimony and 
n o poin t o f o r d e r w an r aised, but I w antto assure the gentleman 
from Wisconsin and the gentleman from Cfeiiformar*^^ — 
that the Chair does take this rule seriously and although at this 
time because of courtesy to the witnesses, and because we are run- 
ning out of time, I think it is very important for us to proceed. 

The Chair will, with reluctance, overrule the point of order. 

Mr. Sensenbrenner. Mr. Chairman, I appeal the decision of the 
Chair. 

• 6 •'' - 
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Mr. Edwards. There is an appeal to the decision of the Chalir. 
The question is on the ruling of the Chair: Those in favbr of the 
decision will signify by sajring aye. 

[Chorus of "ayes."] 

Mr. Edwards. Contrary minted; no. 

[Chorus of "noes."] 

Mr. Sensenbrenner. May we have a rollcall, Mr. Chairman? 

Mr. Edwards. Rollcall is requested. 

The Clerk will call the roll. 

The Clerk. Mr. Kastenmeier. 

Mr. Kastenmeier. Aye. 

The Clerk. Mr. Washington. 

Mr. Washington. Aye. 

The Clerk. Mr. Senseifbrenner. 

Mr. Sensenbrenner. No. 

The Clerk. Mr. Lungren. 

Mr. Lungren. No. 

The Clerk. Mr. Edward% 

Mr. Edwards. Aye. 

Mr. Sensenbrenner. Mr. Chairman, I have Mr. Shaw's proxy, 
no. 

Mr. Edwards. The subcommittee will recess for 15 minutes. 
[Recess.] 

Mr. Edwards. The subcommittee will come to order. 

Mr. Sensenbrenner. Mr. Chairman, I make a point of order that 
the recess that was declared by the chairman was not in order, and 
I refer to this rule that qfiys that the speaker may not declare a 
recess during a rollc3l7Tmit is "on page 799. 

Mr. Edwards. Well, the Chair of this subcommittee is not the 
Speaker of the House of Representatives. 

Mr. Sensenbrenner. But, Mr. Chairman, the House rules apply 
to committees and subcommittees unless the committee or subcom- 
mittee expressly adopts a rule that is not in conformity with the 
House rules. 

Mr. Edwards. Well, the Chair disagrees and overrules the objec- 
tion. The subcommittee will come to order. 
Does the gentleman desire further time? 

Mr, Sensenbrenner. Well, Mr. Chairman, I would just like to 
point out that with that latest statement, together with the fact 
' that both the House and committee rules are very clear, it seems 
to me that this subcommittee is becoming a subcommittee of people 
rather than of rules. 

Mr. Edwards. The subcommittee will continue its review of civil 
rights enforcement by the executive branch. This review will pro- 
gress through the 98th Congress. The subcommittee has requested 
enforcement daty from a number of executive agencies which have 
established criteria for complaints investigation and resolutions. 

We will seek additional data as we continue this review. In 
almost all instances, these agencies' enforcement role is restricted 
to the administrative proceedings. Accordingly, we will also look to 
the response of the Department of Justice to cases referred to it by 
other agencies for litigation when their efforts to achieve voluntary 
compliance have failed. 
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' Today, we are going to begin several days of hearings on the De- 
partment of Education's enforcement of title VI, title IX, and 
section 504. These provisions prohibit discrimination against minor- 
ities, women, and the handicapped, in federally assisted programs. 

The Department's Office of Civil Rights has primary enforcement 
responsibility for these provisions. In the past, that enforcement 
has been exemplary. For example, the fund cutoff sanction of title 
VI was used by OCR to effectively desegregate the Deep South and 
border States' public schools from 1968 to 1972. 

Since then, the Department has been sued by civil rights groups 
for failing to enforce these civil rights provisions. In fact, Depart- 
ment officials are currently responding to contempt proceedings for 
failure to adhere to the court orders in those cases. 

Secretary Bell and Harry Singleton, Director of the Office of 
Civil Rights, have accepted our invitation to testify, and they are 
going to do so. 

This morning's witnesses are all actively engaged in advocating 
the rights of the groups protected by this legislation. 

Today, without further ado, let me welcome Mr. Joseph Rauh, 
who has probably been more responsible for civil rights decisions, 
and for work in civil rights, for more years than either he nor I 
care to remember, but we are delighted to have you, Mr. Rauh. 
v Are 'there any statements to be made, either by Mr. Kastenmeier 
or Mr. Washington? 

We apologize for the delay. 

Mr. Sensenbrenner. 

Mr. Sensenbrenner. Mr. Chairman, I did have an opening state- 
ment, but I think it is absolutely useless to conduct kangaroo-court 
committee hearings when the minority is not given the testimony 
of two of the witnesses until at the close of business, or consider- 
ably thereafter, on the day preceding the morning hearing. 

Now. I had always thought that this committee and this subcom- 
mittee had taken upon itself strict compliance of the rules, and 
also wanted to make sure that all of the issues at its proceedings 
were adequately and fairly ventilated, and intelligent questions 
drafted. 

Now, this is not the first time that I have complained about the 
fact that witnesses' testimony did not come before the minority 
until the night before, as everybody was leaving. 

I have warned the chairman of this subcommittee repeatedly 
that I think that the committee directive, which is published by the 
Government Printing Office, requiring 48 hours filing of prepared 
statements, ought to be adhered to, and this committee has consist- 
ently and repeatedly decided not to dp that, insofar as at least the 
three minority members and our staff are concerned. 

Now, I regret that there is a disruption in this hearing, but it 
seems to me that if this is a Government of laws, rather than of 
people, then we ought to at least give tRe,jninority a fair shot to 
draft questions and to be able to question the witnesses who come 

before us. B \ _ , 

Mr. Chairman, I think that we are being treated extremely un- 
fairly; this is not the first time that this issue hass come up, and, I 
would wish that the chairman, sometime, would tell the witnesses 
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that if they do not have their statements in on time, they ought to 
appear sometime later. 

Mr. Edwards. Well, I thank the gentleman for his observations 
and I would like to point out to the gentleman from Wisconsin that 
the Chair bent over backward in respecting his reqyeet. 

The rule is not as the gentleman stated. Let me read section 
113(d) of the Legislative Reorgarifcqtion Act of 1970, it provides 
that "Each committee of the House of Representatives shall," and I 
emphasize the following phrase, "insofar as practicable, require all 
* witnesses appearing it to file in advance." 

It would not be subject to a point of order. The Chair assures the 
i gentleman from Wisconsin that we will make every effort to 
\ comply with this suggestion, this rule, insofar as it is practical 

v and " , 

Mr. Sensenbrenner. Will the gentleman yield? 
Mr. Edwards. Yes. We will do better in the future. 
I Mr. Sensenbrenner. Will the gentleman read the next para- 
| graph of the printed "Notice to Witnesses" on the letterhead of the 
s Committee on the Judiciary. # 
I Mr. Edwards. Yes, "The House Committee will require all wit- 
nesses scheduled and it is recommended," and so forth. I think we 
Understand each other. We will do better and we understand your 

Situation. J * . " 

\ Mr. Sensenbrenner. If the gentleman will yield further, it says 

that the: - v 

\committee on the Judiciary will require all witnesses scheduled to testify before 
it to provide the committee with the minimum of 35 copies of a prepared statement 
at least 48 hours prior to the scheduled appearance of the witnesses. ^ V 

X might point out that one time when I was appearing before an- 
other subcommittee of this committee, the chairman, through hw 
staff, did require me to comply with the 48-hour rule and I did, 
eve* though my staff spent the whole night up at the Xerox ma- 
chine copying the material off so that it would be in by 9:00 o clock 
in the morning. 

At that time, I made some allegations and some statements ot 
fact that I thought ought to be researched so that I could be ques- 
tioned on those claims, and that is why the 48-hour rule is there. 

Now I do not condone violating the 48-hour rule, whether it is 
done by individual witnesses or done by the Justice Department 
That rale is there so that the committee can have both sides venti- 
lated ai a hearing and it is very difficult to do so when we do not 
get the Statements until after everybody has gone home. 

Mr. Edwards. Well, I thank the gentleman and Mr: Rauh, you 
are recognized. 

TESTIMONY OF JOSEPH L. RAUH, JR., GENERAL COUNSEL, 
LEADERSHIP CONFERENCE ON CIVIL RIGHTS 

Mr. Rauh. Mr. Chairman, members of the subcommittee, I am 
Joseph L. Rauh, Jr., a practicing attorney^ here in Washington in 
the field of civil rights and general counsel of the Leadership Con- 
ference on Civil Rights. > 



In both capacities, I want to express to this subcommittee my 
deepest gratitude and appreciation for the oversight hearings you 
are conducting. 

But, since this is the first time I have testified here since the 
Voting Rights Act was enacted in August, I also want to thank the 
members of this committee fqr their work on that act. I want to 
thank the chairman for the magnificent job that he did, I want to 
thank Congressman Kastenmeier and Congressman Washington 
for the fine support they gave the chairman, and I want to thank 
Mr. Sensenbrenner for the work that he did on the bill. 

I think the way that most of Mr. Sensenbrenner's party also sup- 
ported the bill was a great tribute to the bipartisanship that we 
were able to get there, and all four of you here have the deepest 
thanks of the leadership conference for your work on that bill. 

We come now to a more difficult subject. The civil rights commu- 
nity desperately needs the help of this committee in its struggle to 
resist the administration's counter-revolution against civil rights 
and its efforts to lay bare the current hostile attitudes of the ad- 
ministration toward the enforcement of the civil rights laws of the 
Nation. 

There is no better place to start your oversight than/rwitji the 
sorry record of the Department of Education in 1981 and 1982;, . 

May I insert my full statement and then not have to follow every 
line of it? 

Mr. Edwards. Without objection, so ordered. 
Mr. Rauh. Late one evening last year, I wfep sitting at my desk 
and the phone rang. A voice I had never heard before said: 

Mr. Rauh, you have been working for the cause of school integration a long time, 
and I just have to help. You should know that Education Secretary Terrel Bell is 
philosophically opposed to enforcing civil rights laws; he has put it all down on 
paper in a letter to Senator Laxalfpiat I have here. 

I believe it was a young man in the department — he sounded 
that way on the phone, although I have never seen him and never 
met him. When I asked for the letter, he - said, "I don't know, my 
job is at stake," afed I did not want to press hihi. But the next 
morning when I came into the office, there was a copy under the 
transom, a letter from Secretary Bell to Senator Laxalt. 

Wherever that young man is, I would like to thank him because 
I think it helps the cause of civil rights to expose the true feelings 
of those who are supposedly enforcing the law. 

Here is exactly what Secretary Bell, whose sworn duty it is to see 
that the laws of the land are faithfully executed, wrote to Senator 
Laxalt, and I quote: 

The Federal courts may soon be after us for not enforcing civil rights laws and 
regulations. Your support for my efforts to decrease the undue harassment of 
schools and colleges would be appreciated. It seems that we ha4e some laws that we 
should not have and my obligation to enforce them is against my own philosophy. 

Speaking as one who has long worked for the enactment and en- 
forcement of our civil rights laws, I respectfully submit to this sub- 
committee and to Secretary Bell himself, that he should not have 
accepted a position -as the head of a Government agency charged 
with the enforcement of Jaws for the desegregation of the Nation's 
schools, when, as he put it himself, "my obligation to enforce them 
id against my own philosophy." 

C 10 ' 

" _L ___ 



;If Secretary Bell only discovered his philosophical conflict on en- 
forcement after he had entered upon the job, he should not contin- 
ue in that position. The desegregation of our school systems is far 
too important to be left in the hands of a man who candidly re- 
ports to a U.S. Senator that enforcing the laws on school desegrega- 
tion is against his philosophy. 

The fair and honorable course is for Mr. Bell to resign atf Secre- 
tary of Education. 

There can be no doubt that Mr. Bell's intention was to say to 
Senator Laxalt that he opposed the enforcement of the school de- 
segregation laws— that is, title VI— and the Constitution of the 
United States. L , #J 

It is a coincidence that I happen to be on both sides or this 
matter, that I happen to be the recipient of a copy of the letter. I 
also know about how you interpret the letter because Secretary 
Bell refers to a contempt motion that I had filed in A$ams v. Bell 
and it is in that connection that he talks about why it is against 
his philosophy to enforce the law. 

He was— I don't know how familiar you all are with our case, 
Adams v. Bell. It started in 1970 when John Mitchell and Robert 
♦Finch refused to eiiforce title VI. They said it quite candidly. And 
we brought a suit to make HEW, the predecessor of the Depart- 
ment of Education, enforce title VI. 

We got the court to order some timeframes *hat the Secretary 
had to meet; he had to do complaints about segregation and he had 
to do compliance reviews on segregation and discrimination within 
a given period. 

The motion that we filed that Secretary Bell is complaining 
about, that he says is against his philosophy to have to do these 
things, that motion addressed itself to an obvious violation of the 
court's order. 

' The court had ruled the Department must deal with these com- 
plaints and these compliance review^ within a given time. They 
were, not doing anything like that. And the court has now adjudi- 
cated that Secretary Bell was violating the law and his order. Be- 
cause Federal judges are not so happy holding Secretaries in con- 
tempt, that is still open, that is stiU oeing considered. 

But the fact that they violated the law, the fact he .was not en- 
forcing school desegregation, that is what Secretary Bell was refer- 
ring to and that is not open to question. That is decided by the con- 
text of what happened. It was fortunate that the letter went to one 
who understood it, because of the fact that we are the lawyers for 
the NAACJ* Legal Defense Fund in Adams v. Bell. 

It is clear that Secretary Bell does not believe in title VI, that 
title VI is against his philosophy and that he will not enforce it. 

How many other civil rights laws he is against, I am not really 
able to say. But from the context of his letter which I have at- 
tached \o my statement, I assure you he is n&t in love with title IX. 
But hoW many other laws he opposes J do not know. You are going 
to have other witnesses to testify here. That is not why I am here. 

I am here, as I understand it, as general counsel of the Leader- 
ship Conference and as a private attorn ay who has handled civil 
rights cases on the side of minorities to give this overview of the 
picture of how bad it is down at the Department of Education. 
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All apart from the letter,, if I had never seen the letter, I could 
have told this subcommittee that it is Secretary Bell's philosophy 
not to enforce civil rights laws. 

It is nice to have the letter because it confirms what I would 
have said anyway. 

Let me just give you three examples out of Adams v. Richardson, 
filed in 1970, and all the successors down to Adams v. Bell. One I 
have given you — the complaint timeframes which Mr. Bell has de- 
liberately, openly, and judiciously found to have violated. That is 
not all. 

One of the worst segregated situations in this Nation today is 
higher education. You go take a look sometime. The Banner White 
School is still 90 percent white in most of these places. The tradi- 
tionally black school is 90 percent or more black. We still have seg- 
regated higher education. 

What happened? In this same suit We" were trying to enforce title 
VI in higher education. We finally in 1977, with the help of the 
Court of Appeals of the District, and the help of the District Court 
of the. District got criteria issued by the Secretary of HEW on how 
you desegregate higher education. 

These criteria were not everything that we asked for, but they 
were a lot better than the existing situation. Secretary Bell, at the 
least, is not enforcing them; at the most, he has abandoned them. 

You have over and over again, now, in higher education, nothing 
being done, despite the fact that there is still segregation. It is 28 
years after Brown and we still have segregated higher education in 
many places in America. 

The third example likewise corroborates that Secretary Bell is 
unwilling to enforce the law. As late as May 28 of this year, the 
Department of Education, his Department, wrote to the superin- 
tendent of the Mississippi School for the Deaf, MSD, enclosing a 
statement of findings to the effect that of the six vocational courses 
offered to students in grades 10 to 12, two had only black. students 
and * two had only male students. 

Did, they take the money away from them under title, VI— did 
they carxy out title VI? No; instead of finding a violation and re- 
quiring a specific remedy under the statement of findings, Bell's 
Department plays jSatty-cake with MSD, merely stating that, be- 
cause there are racially isolated classes, as well as sexually isolated 
classes, MSD should insu e that these class enrollments are not oc- 
curing as a result of racial or sexual discrimination. 

How can anybody believe that you get 100 percent black or 100 
percent women or 100 percent men in a place without some effort 
to accomplish that purpose? Yet Itell does nothing about it. 

Secretary Bell's letter to Senator Laxalt was no whim of the 
moment. The truth of the matter is that he does not believe in Fed- 
eral enforcement of civil rights. 

Let me read you a couple of the things he has said. It is not Joe 
Rauh saying what Secretary Bell feels; it is Secretary Bell saying 
what he feels. 

Listen to this, and I do have the full documents here from which 
this is taken if the subcommittee would like to have it. 
Mr. Edwards. It is a part of your testimony. 
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Mr. Rauh. I have given the quotation from the documents. But if 
you wanted the whole thing to be sure I was not quoting out of con- 
text or something, I have the documents here. I did not want to 
take a chance that somebody would suggest that the statement was 
not accurate, and they will be available to the subcommittee if they 

Mr. Edwards. That will be received. [See p. 13 ] 

Mr. Rauh. Speaking to State educational officials (Council of 
Chief State School Officers and the National Association of State 
Boards of Education) in March 1981, Secretary Bell said that the 
Federal role in monitoring and enforcing laws against discrimina- 
tion should be trimmed dramatically and that to the extent that it 
could, the Federal Government should get out of the enforcement 
business so that the States could assume more responsibility. 

Secretary Bell repeated this theme 5 months later in a speech to 
the Education Commission of the States on August 28, 1981. 

"I join you in expressing my indignation over certain Federal 
laws and regulations that encroach upon State and local authori- 
ty." 

And finally, S e cretary Bell d e sc ribe s the Reagan administration's 

policy as the States' rights approach to enforcement. 

Speaking at the University of Texas in Austin in August 1981, he 
announced: . , , 

'The Reagan administration is committed to working with the 
States rather than policing them, particularly in such sensitive 
areas as civil rights." . 

Heavens above, if there is anything we have learned in this coun- 
try, it is that civil rights enforcement is a Federal necessity. The 
States cannot regulate themselves. I mean, who have been the vio- 
lators of the civil rights laws; it is the State officials themselves. 

Is Bell fusgesting that Gov. Paul Johnson of Mississippi in the 
old days should have been allowed to enforce the civil rights laws 
when he was the perpetrator of the wrongs? 

It is the people who are committing the wrongs that Secretary 
Bell is suggesting 3hould have the right to enforce the law. 

This is one area — I am sure there are many others-— where the 
Federal Government alone can operate. But this is the mrat obvi- 
ous area where only the Federal Government can deal with offi- 
cials in the States and the cities who violate the rights of our black 
and other minority citizens. 

Secretary Bell does not need me to tell him this, he can look at 
his own files. There he wilKfind, for example, and this is a very 
recent example, that a complaint was made that in four school dis- 
tricts in Mississippi, (Panola, South Panola, Enterprise and Quit- 
man) the school board was running two separate buses in each dis- 
trict. One bus came around and picked up blacks, one came around 
and picked up whites. The law was clear and the Department had 
to put them in the same buses. 

Secretary Bell is not just going back a cfcuple of years; Secretary 
Bell is going back behind the Martin Luther King bus boycott. Yet 
he still thinks that the States ought to be given enforcement au- 
thority. 
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OCR obviously stopped that most obvious violation. But it shows 
there are still things going on that oniy the Federal Government 
can deal with. 

We cannot turn the clock back and say, "Well, Tarn a States 
righter. That issue was fought out in the last generation. We 
fought that issue out and we won." 

When the great Johnson statutes were passed in the 1960's, the 
Federal Government took on the civil rights responsibility. We 
have changed America with it. We cannot go back to talking 
States' rights in civil rights. 

There will be no civil rights if there is a State's rights doctrine in 
that area. 

In conclusion, let me just note, after considerable years in this 
area, civil rights laws are hard to enforce. It is not easy, and I 
think that is why it is so important that we are here this morning. 

Private suits by the iiyureid party take money and time in situa- 
tions where there is vary little of either. Private suits to require 
the executive branch of Government to do what Congress directed 
it to jdp^Jike my own Adams against Bell, are very difficult to 
maintain. 

We have had a very difficult time over the past 12 years. We 
have done the best we could, but take it from me, for a private citi- 
zen, or a private organization like the Legal Defense Fund, to mon- 
itor big organizations like the Department of Education and the 
HEW before it, were very hard. 

Civil rights laws can only be fully and properly enforced by a 
willing and determined executive branch. This will only happen 
when there is serious devotion to the task of enforcement by the 
leaders of the agency involved. It cannot and will not be done by 
people whose philosophy is against the enforcement of those laws. 

Thank you, Mr. Chairman. 

[The statement of Mr. Rauh follows:] 

Statement op Joseph L. Rauh, Jr. 

IVIr. Chairman, I am Joseph L. Rauh, Jr., a practicing attorney here in Washing- 
ton in the field of civil Tights and General Counsel of the Leadership Conference on 
Civil Rights. In both capacities, I >sant to express to this Subcommittee my deepest 
gratitude and appreciation for the oversight hearings you are conducting. The civil 
rights community desperately needs your help in its struggle to resist the Adminis- 
tration's counter-revolution against civil rights and in our efforts to lay bare the 
current hostile attitude toward the enforcement of the civil rights laws of the 
Nation. There is no better place to start your oversight than with the sorry record 
of the Department of Education these past eighteen months. 

„_ Late-one evening last year * I picked up the phone in my office and the voice at 

the other end said: "Mr. Rauh, you've been working for the cause of school integra- 
tion a long time and I just have to help. You should know that Education Secretary 
Terrel Bell is philosophically opposed to enforcing civil rights laws and he has put it 
all down on paper in a letter to Senator Laxalt that I have here." At great personal 
risk, this Education Department employee sent me a copy of that letter and I have 
attached it to my statement. Here is what Secretary Bell, whose sworn duty it is to 
see that the laws of the land are faithfully executed, wrote to Senator Laxalt: "... 
the Federal courts may soon be after us for not enforcing civil rights laws and regu- 
lations. Your support for my efforts to decrease the undue harassment of schools 
and colleges would be appreciated. It seems that we have some laws that we should 
not have, and my obligation to enforce them is against my own philosophy." 

Speaking as one who has long worked for the enactment and enforcement of our 
civil rights laws, I respectfully submit to this Subcommittee and to Secretary Bell 
himself that he should not have accepted a position as the head of a governmental 
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agency charged with the enforcement of laws for the desegregation of the Nation's 
schools when, as he put it himself, "my obligation to enforce them is against my 
own philosophy"; and, if Secretary Bell only discovered his philosophical conflict on 
enforcement after he had entered upon the job, he should not continue in that posi- 
tion. The desegregation of our school systems is far too important to be left in the 
hands of a man who candidly reports to an influential United States Senator that 
enforcing the laws on school desegregation is against his philosophy. The fair and 
honorable course is for Mr. Bell to resign as Secretary of Education. 

There can be no doubt that it was to the laws on school desegregation that Secre- 
tary Bell was referring in his letter. I quote the entire paragraph verbatim: 

'^Finally, for your information, I am enclosing a copy of a contempt of court com- 
plaint that was delivered to my office yesterday. You can see from this complaint 
that the Federal courts may soon be after us for not enforcing civil rights laws and 
regulations. Your support for my efforts to decrease the undue harassment of 
schools and colleges would be appreciated. It seems t hat we have some l aws that we 
should not have, and my obligation t<r eirforcTthem is against my own philosophy. 
Hopefully, the new administration and the new majority in the United States 
Senate can join in an effort to make some long overdue changes and improvements 
in civil rights laws." 

I am familiar with the contempt of court complaint to which Secretary Bell 
refers; actually, it was filed in the case of Adams v. Richardson (now Adams v. Bell) 
in which I am chief counsel and which I will discuss in greater detail a little later. 
We filed the contempt motion to which the Secretary refers precisely because he 
was refusing to enforce school desegregation as required by Title VI of the Civil 
Rights Act of 1964, th e Fifth Amendment of the Constitution, a n d the orders of the 
Courts in Adams v. Bell. Title VI requires the withholding of Federal funds from 
schools that segregate or discriminate; a man who says it is against his philosophy 
to enforce so elementary a law ought not head the Department of Education. 

How many other civtl rights laws Secretary Bell opposes I cannot say. From the 
rest of his letter to Senator Laxalt, one would certainly get the impression that Sec- 
retary Bell is not too enamored of Title IX and as recently as last month Secretary 
Bell proposed revising downward the Department of Education's regulations govern- 
ing protections for handicapped children. But other witnesses will relate the details 
of the Department of Education's failure to enforce existing laws for the protection 
of minorities, women and the handicapped. For my part, I would simply like to pre- 
sent to this Subcommittee three instances of the Department of Education's failure 
to enforce Title VI, the Fifth Amendment to the Constitution, and the orders of the 
Courts in the ongoing case of Adams v. Bell. 

Back in 1970, we brought the Adams suit for the NAACP Legal Defense Fund on 
behalf of black students and parents to require HEW to enforce Title VI and the 
Fifth Amendment by withholding Federal funds from discriminatory or segregated 
institutions. The District Court here and the Court of Appeals for this Circuit issued 
orders directing HEW to enforce the law. But for Secretary Bell these Court orders, 
like the laws under which they were issued, are things "we should not have" and 
his obligation to enforce them is against his "own philosophy." Let me provide just 
three very current examples which illustrate the philosophy against enforcement in 
actual practice. 

Example 1: In 1976 and 1977 the District Court entered orders directing that com- 
plaints of violations of Title VI and compliance reviews be handled within specific 
timeframes. When it became clear that the Department of Education under Secre- 
tary Bell was paying no attention to these timeframes, we filed the contempt com- 
plaint referred to by Secretary Bell in the letter from which I have quoted. Federal 
District Judge Pratt, last March, found that the Department was violating "in many 
important respects" his orders requiring DE action within specified timeframes. The 
matter of remedy for these violations of judicial orders is still before Judge Pratt 
Secretary Bell, believe it or not, proposes that the District Court abolish all time- 
frames, apparently as a reward for his violating the existing ones. 

Example 2: The Court of Appeals and the District Court in Adams v. Richardson 
directed that HEW issue and implement Criteria for the desegregation of higher 
education. Those Criteria were issued in 1977 and, properly enforced, would have 
provided the means for substantial integration of higher education in this country. 
The Criteria provided for the enhancement of the traditionally black colleges (espe- 
cially by requiring attractive programs at the black colleges which were not availa- 
ble at the traditionally white schools) and required the white schools to desegregate 
their student bodies, faculties and administrative activities. At best, the Department 
is today giving only lip service to these Criteria; at worst, it has abandoned them 
completely. But whichever it is, the Criteria, ordered by the Courts and adopted by 
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DE's predecessor, HEW, are not being administered today in the interest of ending 
the segregation which still persists more than 28 years after Brown. 

Example 3: One of the matters that impelled the Legal Defense Fund to initiate 
the Adams v. Richardson litigation was the segregation in the field of vocational 
education. Indeed, the District Court in that case has been required to issue more 
than one order directing the enforcement of desegregation in the area of vocational 
education. Yet, as late as May 28 of this year, the Department of Education wrote to 
the Superintendent of the Mississippi School for the Deaf (MSD) enclosing a State- 
ment of Findings to the effect that, of the six vocational courses offered to students 
in grades 10 to 12, two had only black students enrolled and two had only male stu- 
dents. Instead of finding a violation and requiring a specific remedy for the viola- 
tion, the Statement of Findings plays patty-cake with MSD, merely stating: "Be- 
cause there are racially isolated classes, as well as sexually isolated classes, MSD 
should ensure that these class enrollments are not occurring as a result of racial or 
sexual disci iniinatiott." DE is apparently willing fo r MSD to continue Gil its seg r e- 
gated way. 

I have dwelt on Secretary Bell's letter to Senator Laxalt, but that was no whim of 
the moment. He has said on numerous other occasions that he wants to s ee federal 

enforcernent of civil rights laws drastically curtailed. Speaking to stale ed malum 

officials (the Council of Chief State School Officers and the National Association of 
State Boards of Education) in March, 1981, Secretary Bell said that the federal role 
in monitoring and enforcing laws against discrimination should be trimmed dra- 
matically and that, to the extent that it could, the federal government should get 
out of the enforcement business so that the states could assume more responsibility. 

S ecretary Bell repeated this theme five months later in a speech to the Education 

Commission of the States on August 28, 1981: 

"I join you in expressing my indignation over certain federal laws and regulations 
that encroach upon State and local authority." 

Secretary Bell .describes the Reagan Administration's policy as the states rights 
approach to enforcement. Speaking at the University of Texas in Austin in August, 
1981, he announced: 

"The Reagan Administration is committed to working with the states rather than 
policing thenv particularly in such sensitive areas as civil rights." 

Instead of making such statements disparaging federal enforcement of civil rights, 
Secretary Bell ought to take a look at his own files and he will see why federal en- 
forcement is still so vitally necessary. The situation in Mississippi is a good example 
of the need for continuing federal enforcement. 

Upon investigation of citizens' complaints, OCR found racially segregated buses 
operating in four Mississippi school systems (Panola, South Panola, Enterprise and 
Quitman). Two buses were going through the same neighborhoods picking up chil- 
dren according to the color of their skin and transporting them to the same schools. 
OCR got.the buses desegregated by requiring the elimination of overlapping, dupli- 
cative bus routes. Would the State of Mississippi and local authorities have acted to 
correct this gross violation of Title VI without the Office for Civil Rights and the 
right of citizens to file complaints? Or would we be back to the pre-Martin Luther 
King days of segregated buses? 

Let me just conclude on a note based on long years of working in the ranlts of 
those who seek an integrated, nondiscriminatory society. Civil rights laws are at 
best most difficult to enforce and they are especially difficult to enforce from the 
outside. Private suits by the injured party take money and time in situations where 
there is very little of either. Private suits to require the Executive Branch of Gov- 
ernment to do what Congress directed it to do, like Adams v. Bell, are even more 
difficult to maintain. Civil rights laws can only be fully and properly enforced by a 
willing and determined Executive Branch. This will only happen when there is sin- 
cere devotion to the task of enforcement by the leaders of the agency involved. It 
cannot and will not be done by people whose philosophy is against the enforcement 
of those laws. 



Washington, D.C. 

Hon. Paul Laxalt, 

U.S. Senate, 
Washington, D.C. 

Dear Senator Laxalt: Thank you for your letter of April 16. Let me say that I 
will be reviewing the Department's plan for compliance activities closely, including 
those affecting intercollegiate athletics. 
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With respect to your specific questions, the following information was prepared by 
the Office for Civil Rights (OCR). The budget data used here includes: salaries, bene- 
fits, and support costs such as case-related travel and training. A copy of the OCR 
Title DC Intercollegiate Athletics Enforcement Plan and modification are enclosed 
for your reference. 

1. Of the 1,082 Title IX complaints OCR anticipates closing in fiscal year 1981, 144 
are related specifically to Title IX intercollegiate athletic activities. 

2. For the resolution of Title IX intercollegiate athletic complaints, OCR antici- 
pates utilizing 12 regional investigative staff years at a cost of $397,620. For general 
Title IX complaints, OGC has allocated 50 regional investigative staff years at a cost 
of $1,954,965. 

3. OCR believes that approximately half of the regional investigative staff time 
that was allocated to the enforcement of the Title IX intercollegiate athletics regu- 
lations during fiscal year 1981 was expended during the first four months of the 

"fiscal year. However, because the OCR work measurement system now in operation 
does not measure time expenditure by specific issue or jurisdiction, OCR has no way 
of knowing exactly how much time has been spent in this area. OCR is in the proc- 
ess of adding this capability to their work measurement system. In an effort to 

"answer your ~s{^'ulcl)u^ibhrOCR'iestrma^ that approximately six regional inves- 
tigative staff years and approximately $200,000 was expended during the first four 
months of fiscal year 1981 on Title IX intercollegiate athletics complaint investiga- 
tions. OCR records do not show what funding resources are spent by sources outside 
the Department for this purpose. 

4. OCR has allocated 77 staff years to the resolution of Title VI complaints; the 

hiiHgof d nllarq anan^iati>H with this artivity am $2 T 551 T 395 a 

5. ~The total regional investigative staff time devoted to complaint resolution by 
OCR is 296 years. The budgetary resources for this regional activity are $9,807,960. 

In retrospect, it seems that the fiscal year 1981 Annual Operating Plan for OCR 
underestimated the staff needed to investigate compliance with the new Title IX 
regulations on intercollegiate athletics. In light of this, OCR has narrowed the Title 
IX intercollegiate athletics enforcement plan to streamline the size of investigations 
and investigative teams. a 

In my opinion, the Title IX regulations need to be modified. I have already taken 
action to withdraw the dress code rules written in connection with Title IX. (This 
action has resulted in a number of vigorous protests, but I do not believe that we 
have any Federal right to interfere with local issues of length of hair, beards, and 
skirts on school and college campuses.) I am still reviewing these and other regula- 
tions and plan to take action to cut back as much as I can under the law and under 
the restraints and demands imposed by the courts. 

Finally, for your information, I am enclosing a copy of a contempt of court com- 
plaint that was delivered to my office yesterday. You can see from this complaint 
that the Federal courts may soon be after us for not enforcing civil rights laws and 
regulations. Your support for my efforts to decrease the undue harassment of 
schools and colleges would be appreciated. It seems that we have some laws that we 
should not have, and my obligation to enforce them is against my own philosophy. 
Hopefully, the new administration and the new majority in the United States 
Senate can join in an effort to make some long overdue changes and improvements 
in civil rights laws. 

Please let me know if this information answers your questions adequately. 
Sincerely, 

T.H. Bell. 



[From the Washington Star. Friday, Aug. 7, 1981] 

Bell Expresses Doubts On Civil Rights Laws 
education head raps "undue harassment" 
(By Roger Wilkins) 

Education Secretary Terrel H. Bell told a Republican senator last spring that he 
was philosophically opposed to enforcing some civil rights legislation, and added 
that the "federal courts may soon be after us" for not doing so. 

"It seems that we have some laws that we should not have, and my obligation to 
enforce them is against my own philosophy," Bell said in a letter to Sen. Paul 
Laxalt of Nevada; who is President Reagan's best friend in the Senate. "Hopefully, 
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the new administration and the new majority in the United States Senate can join 
in an effort to make some long overdue changes and improvements in civil rights 
laws. 

". . . for your information, I am enclosing a copy of a contempt of court com- 
plaint that was delivered to my office yesterday," Bell wrote. "You can see from this 
complaint that the federal courts may soon be after us for not enforcing civil rights 
laws and regulations. Your support for my efforts to decrease the undue harassment 
of schools and colleges would be appreciated." 

The contempt of court complaint was filed two days before by the plaintiffs in an 
11-year-old lawsuit against Elliot Richardson, former secretary of health, education 
and welfare. It sought to force the government to enforce the nondiscrimination re- 
quirements of Title VI of the Civil Rights Act of 1964 against Southern school dis- 
tricts and states that were still discriminating against black schoolchildren. 

After winning that original suit and having the ruling affirmed on appeal in 1973, 
the plaintiffs have returned to the district court several times for extensive remedi- 
al orders. Those orders established rules under which the Department of Education 
was directed to enforce prohibitions against discrimination against women and the 
handicapped, as well as against racial minorities. The contempt complaint accused 
Bell of failing to enforce the remedial orders. 

In a telephone interview yesterday, Bell said that he "agrees with the central pur- 
poses" of civil rights legislation, but that "there are a host and range of statutes to 
be enforced" which are being "forced and stretched so that you don't know what 
you're doing." 

"We ce r tainly hav e not sla c k e n e d our response on racial is s u es / 1 Bell said; 

The secretary cited as particularly troublesome rulings by some federal courts 
that Title IX of the Civil Rights Act of 1964 covers employment discrimination as 
well as other forms of sex discrimination. He noted that there is a conflict between 
court rulings on the subject, which creates an area of "ambiguity" he would like to ^ 
clear up. 

Bell also said conflicting interpretations of Section 504 of the Rehabilitation Act 
of 1973 and Public Law 94-142, which also deals with handicapped children, "whip- 
saw" local educational officials. 

Elliott C. Lichtman, an attorney for the plaintiffs in the 11-year-old lawsuit men- 
tioned in Bell's letter, said yesterday the contempt motion alleged that Bell "has 
totally disregarded a series of crucial time frames previously directed by the court 
to redress the central violations found—that the agency had endlessly delayed in 
the investigation of possible discrimination and in securing corrective action where 
discrimination is found." 

The papers filed in connection with the motion assert that from January through 
April of 1981, the Department of Education consistently failed to meet court-im- 
posed time limits for compliance procedures which the department itself had initiat- 
ed. The papers also allege that Bell has held^up "approximately 80 to 100" letters 
proposing to find violations of anti-discrimination laws and regulations. 

"We have dealt with secretaries under Nixon, Ford, Carter and Reagan in this 
case," said Joseph L. Rauh, the veteran civil rights lawyer who has also served on 
this case. "Some others have been unenthusiastic about civil rights, but they pale 
into insignificance when compared with Bell. His department's disregard of anti-dis- 
crimination laws goes across the board— elementary and secondary education, state, 
college and university systems, sex and the handicapped." 

Bell said yesterday that his agency's enforcement efforts have been hampered by — 
the need to streamline regulations while working against court-imposed deadlines, 
by the need to get rid of some regulations like school dress codes, and by the fact 
that two key presidential appointees in the department were sworn in only in the 
last two weeks. 



Mr. Edwards. Thank you very much, Mr. Rauh. 

The gentleman from Wisconsin, Mr. Kastenmeier. We will be op- 
erating under the 5-minute rule. 

Mr. Kastenmeier. Thank you, Mr. Chairman. I would like to 
compliment the witness, who I know personally— I have known 
him for many years. 

He served the cause of the civil rights movement. He is a giant 
in the movement in much of the law. All the laws we have had in 
the past 25 years that we have passed are due to Joe Rauh. 
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His perspective and his insight with respect to the problems still 
confronting us, with respect to the executive branch, is appreciat- 
ed. 

I think that he has offered us wise counsel in that regard. I only 
regret, Mr. Chairman, I must excuse myself to the Rules Commit- 
tee, but I am very pleased to hear Mr. Rauh's testimony. 

Mr. Edwards. Thank you. 

I want to reemphasize something that the witness scud about the 
major contribution that the gentleman from Wisconsin, Mr. Sen- 
senbrenner, made in the enactment of the Voting Rights Act. We 
really could not have gotten along without him, could we, Joe? 

The gentleman from Wisconsin is recognized. 

Mr. Sensenbrenner. I thank the chairman, as well as Mr. Rauh, 
for those kind statements. I also thank Mr. Rauh for getting his 
testimony in 48 hours in advance so we could look it over. 

Have you, Mr. Rauh, complained to the court of appeals of your 
allegations that Secretory Bell is not enforcing or is disregarding 
the higher education desegregation criteria? 

Mr. Rau h. Only i n one particular ins t ance, and the issue^there 
was not whether they were Complying. The issue there was wheth-- 
er the district court here had jurisdiction after the State of North 
Carolina had brought a suit in North Carolina and the district 
judge there had accepted the settlement between the State of 
North Carolina and the Department of Education— which settle* 
ment, we say, did not comply with the criteria, but which settle- 
ment the court here was not reviewing. 

In the Court of Appeals, the Government never did challenge our 
contention that the agreement did not live up to the criteria. What 
they challenged was the jurisdiction of the courts of the District to 
do anything after there had been an end run around the courts of 
the District by the State of North Carolina and Mr. Bell who made 
a settlement which violated the criteria and presented it to North 
Carolina district court. 

The issue of whether criteria are being abandoned is now before 
the district court here. We have shown him that, in a dozen or so 
States, the criteria have in fact been abandoned. 

Mr. Sensenbrenner. In other words, the Court of Appeals for 
the District of Columbia did reverse that decision and send it back 
to the district court. 

Mr. Rauh. No, they did not. 

Mr. Sensenbrenner. On jurisdictional grounds. 

Mr. Rauh. No. What happened, sir, was that the district court 
dismissed our challenge jurisdictional grounds. He said that North 
Carolina had jurisdiction. We said, no, they do not have it, because 
they made an end run to get it. The Court here was first and 
should have it. He disagreed with that. 

The Court of Appeals said the case was moot by a 2-to-l vote. 
That is now before the Court of Appeals. I have petitioned for a 
rehearing and I don't know what will happen. 

Mr. Sensenbrenner. You mentioned in your testimony that you 
had brought a contempt motion against the Secretary. Has there 
been a hearing yet, or has the Secretary been held in contempt? 
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Mr. Rauh. There has been a hearing. The court found that the 
Secretary, the Department, had violated his orders "in many im- 
portant respects." 

The judge, Judge Pratt, held the issue of contemptfor those vio- 
lations he had found, in abeyance. There have been papers since 
then, and the question of contempt is pending before Judgd Pratt. 

The question of violation was found by Judge Pratt 

Mr. Sensenbrenner. During these proceedings, did the court in- 
dicate that it was entertaining reconsideration of the timeframes 
which were set forth in the Adams decision? 

Mr. Rauh. No. What the court said was this: If you two groups 
can get together and agree on modifications, that will be all right. 
At no time did he indicate that that was what he wanted. He found 
that there were violations. Then he said, you try to see if there 
should be some modifications, if you two could agree on them. 

Then he said, I will withhold the contempt decision on the basis 
of the violations. That decision has not come down. But the Gov- 
ernment, they did not come and say, well, we will comply with 
some modifications. 

The Government has now moved to get out from under the order 

co mpletely -ft— ntfrpr wards, what ^dozen secretaries before have 

had to deal with, Bell saysTnoT^don^^ 

I do not want any timeframes, I can take as long as I want, I can 
take forever. And he had moved for a vacation of the order of 1977. 

I am not of the belief that he will be successful. 

Mr. Sensenbrenner. I have a couple of other quick questions. It 
seems to me that the problem ^f complying with the Adams time- 
frames is not new to Secretary Bell or this administration. And 
that the Carter administration had extreme difficulty in complying 
with those timeframes as well. 

Now, from the information that has been given to me, the former 
Director of the OCR, David Tatel, testified as your witness at the 
hearing that he was not able to meet with the timeframes of the 
Adams decision when he served as Director of the OCR in the pre- 
vious administration. 

Don't you think that really the blame for not meeting those deci- 
sions is really a bipartisan blame and that you certainly cannot 
\ heap all of the scorn on the present encumbent, even though he is 

the guy that is there now? 

Mr. Rauh. I have been a critic of the enforcement of civil rights 
laws bipartisan, with the certainty that no administration has lived 
up to the hopes that I have had for enforcement. 

Mr. Sensenbrenner. Certainly ia a shame we could not get a 
hearing on that question 2 years ago to bring you in here. 

Mr. Rauh. You interrupted me, sir. 4 

Mr. Sensenbrenner. Sorry. 

Mr. Rauh. I had just said "but," there is a difference. Tatel was 
the first one confronted with the timeframes. He got rid of the 
backlog and the ones they cpuld not do within the timeframes were 
within the 20 percent exception Judge Pratt's order permits. 

We already had & 20-percent exception. You know, this is a very 
flexible thing. Tatel was trying to do it. Clarence Thomas, who 
came to testify for Bell; Bell would not testify; we would have liked 
to cross-examine him about this. He admitted they were paying no 
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attention to the time frames. I will say for Mr. Thomas that he was 
very candid about their violations. The Tatel group tried very 
much to carry this out and I would say for David Tatel, that he 
substantially carried out the time frames for compliance. 

Mr. Sknsenbrennkr. I have a memo in front of me dated April 
28, 1980, by Roma J. Stewart, Director of OCR, to OCR regional di- 
rectors in regions 1 through 10. 

It says, "This serves to confirm our recent oral communication 
with you concerning the current moratorium on title IX, intercolle- 
giate athletic activity." You were told to halt all complaint and 
review work in this area until further notice. Now this was a prod- 
uct of the previous administration. 

Do you tnink that was in violation of the Adams order? 

Mr. Rauh. I regret that I cannot answer that. There will be a 
title IX expert here. My view is that there may have been some 
basis for that, but I cannot say. 

We brought Adams v. Bell on behalf of blacks. The women inter- 
vened and have had their own case. My general belief is that the 
two together have obtained a good deal of enforcement. 

Furthermore, there were moments when we were complaining of 
the Democratic enforcement of the laws. All I would say to you is 
that, as one who has been in on the enforcement of the laws since 
they were enacted, I would say that the two worst and they really 
are no t in the flam e categ ory, wer e John Mitchell in 1970, when he 
publicly announced on July 3, he was not going to enforce title VI; 
and Bell, who has admitted and openly said they were not going to 
comply with the timeframes. 

Mr. Edwards. The time of the gentleman has expired. 

Mr. Sensenbrenner. Thank you. 

Mr. Edwards. The gentleman from Illinois. 

Mr. Washington. I, too, want to welcome Mr. Rauh to this com- 
mittee. Your name in this field, obviously, is legend, and you were 
a household name in my neighborhood long before I thought about 
coming to Congress. 

I want to join the chairman in commending you on your past 
work in this field. 

I must say that Secretary Bell's statement to Senator Laxalt is 
not astounding at all. It might have been 2 years ago. I think it is 
typical of this administration, and we have heard some of the re- 
marks, although not as blatant, from other high authorities in the 
administration; namely, Bradford Reynolds, who has taken a 
strong position that certain remedies carved out by the courts will 
not be utilized by this administration. * 

So that attitude seems to permeate the entire structure of civil 
rights enforcement under this administration. 

Mr. Bell is supposed to appear before this committee and it will 
be interesting to see what his response to that statement will be. 
Or has he ever made a response? Has he ever undertaken to re- 
spond or to explain, if he possibly could, the contents of that letter 
to Senator Laxalt? 

Mr. Rauh. Roger Wilkins last year did call Secretary Bell about 
this letter. You see, I am a cautious lawyer and even after the 
letter was put under my t ran scorn, I didn't assume its authenticity. 
I gave it to Roger Wilkins, who was then a leading figure on the 
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Washington Star, and he called Secretary Bell and Secretary Bell 
authenticated it, and then made an explanation that I did not con- 
sider an explanation. # . 

Mr. Bell said he was not saying anything about the civil rights 
laws in that philosophical statement. It is impossible to read that 
statement the way Secretary Bell wanted to interpret it. 

But, sir, if you are going to interrogate Secretary Bell, I would 
suggest that the staff get his explanation, which is in the last edi- 
tion of the Washington Star; it is on page 2 of the day they folded. 
All that is on page 1 is the story of the folding. 

On page 2, the lead story is on this letter and Secretary Bell s 
then explanation of it. „ y 

Mr. Washington. The swansong information about the Washing- 
ton Star. 

Mr. Rauh. It was in the Washington Star the day of the closing, 
sir. It is not in my judgment an explanation. It is— well, it is fluff. 

Mr. Washington. Let's take a look at it. I think you summarized 
the entire matter very succinctly on page 8, Mr. Rauh, in your last 
two sentences there. 

Civil rights can only be fully and properly enforced by a willing and determined 
executive branch. 

I might say we simply do not have that at present, but we are 
going back to some other resources. What would you suggest that 
advocates of g^nn g enforcement of civil laws resort to a t this point 
in time? 



Obviously it appears we will be bogged down interminably in the 
courts. What would you suggest? 

Mr. Rauh. All that can be done, sir, outside of the political 
arena, on which I am sure you were not asking for my opinion, all 
that can be done is public pressure. 

Public pressure does help some. I have referred in my statement 
to the handicapped regulations they proposed about 6 weeks ago. 

Yesterday, they backed down partially. We do not know how far 
they backed down on the handicapped, but they at least backed 
down in part. I had thought reading the paper this morning, they 
had backed down completely ; but I am informed this morning that 
that would be incorrect. They have not backed down completely; 
they are still going ahead with some of it. 

Nevertheless, public pressure by the handicapped, and by people 
sympathetic to the handicapped, did affect Bell there, ^nd I am 
suggesting that public pressure can affect him in other areas. I am 
also suggesting that this airing by your committee is the best thing 
that can be done and we will be seeking here and elsewhere to 
bring public pressure on Secretary Bell. 

I don't think he listens to me too carefully, so it is unlikely that 
he will resign. Nevertheless, I believe in public pressure through 
the committee, the subcommittee, the others in Congress, the orga- 
nizations — all of us together. 

We in the Leadership Conference are 157 organizations and we 
shall try to bring public pressure to get enforcement. We shall con- 
tinue with our suit, Adams v. Bell, although, as I 'Said, it is a sad 
day in America where private citizens have to^press for the en- 
forcement of laws to protect our minorities. 
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Mr. Washington. Perhaps we should have elections every 6 
months and we could get something out of this administration. 
I will yield now. 

Mr. Edwards. I thank the gentleman and I think that Mr. Rauh 
knows this subcommittee, both sides of the aisle, well enough to 
know that there is not anything political in any of these oversight 
hearings we are having. 

We would be just as tough on a Democratic administration, as on 
a Republican, and we have in the past. Some of our former employ- 
ees in the Department of Justice, Civil Rights Division, have felt 
the lash of this House Judiciary Committee, whether the President 
was a Republican or Democrat, and certainly this hearing today 
has no overtones of politics whatsoever. 

We just want those people to do their job. We do not want these 
divisions in the country. We want the Constitution obeyed and we 
want the laws obeyed. That is our job, that is the oath that we 
took, all of us here. 

I dp appreciate your testimony and we're sorry we were delayed. 

Mr. Rauh. Thank you, Mr. Chairman. 

Mr. Edwards. Our next witnesses will constitute a panel. Marga- 
ret Kohn, Esq., representing the National Women's Law Center; 
Ms. Nancy Mattox, representing the' Disability Rights and Educa- 
tion Fund; Dr. Morris Kinsey, representing the NAACP State of 
Mississippi Education Committee. 

We understa nd that Ms. Kohn will be first; Nancy Mattox, 

second; and Dr. Kinsey, thirdi ~~ 

Without objection, all of the statements, of course, will be made a 
part of the record and you may proceed. 

TESTIMONY OF MARGARET KOKN, ESQ., NATIONAL WOMEN'S 
LAW CENTER; NANCY MATTOX, DISABILITY RIGHTS AND EDU- 
CATION FUND, AND MORRIS KINSEY, NAACP* STATE OF MISSIS- 
SIPPI EDUCATION COMMITTEE ^ 
Ms. Kohn. Thank you. 

Good morning, my name is Margaret Kohn, I am an attorney 
with the National Women's Law Center. 

Thank you very much for inviting me to testify before your sub- 
committee today. I am here on behalf of 15 organizations. All of 
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these organizations share a common interest and goal. They are 
working to end discrimination oh the basis ofJsex in educational 
programs. 

All are convinced that the Federal Government and the Depart- 
ment of Education in particular, must conduct an effective enforce- 
ment program to insure that federally assisted programs do not 
discriminate on the basis of race, sex, national origin, or handicap. 

We have been monitoring the civil rights enforcement efforts of 
the Department for many years. Since January 1981, when the 
Reagan administration took hold of the reins, we have observed 
several disturbing trends and practices which seriously impede ef- 
fective enforcement in a qualitative manner. 

These practices interfere with the enforcement-efforts under all 
three statutes; title DC, title VI, and section 504. 
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They reflect dramatic changes in approach from preyious admin 
istrations. Changes which reduce the chances that beneficiaries of 
each of these statutes will be protected. / 

As a member of this panel, my testimony wilrprovide an over- 
view of the shortcomings we have all qbserved within OCR. That 
we all experience the same types of problems underscores their 
widespread* nature 1 and the need for corrective action throughout 
the OCR operation. • . 

My colleagues on the panel will expand and elaborate, based on 
their extensive experience seeking enforcement of title VI and 
section 504 and with the regional OCR offices in Atlanta, Ga., and 
Dallas, Tex. 

First, let me emphasize that we think the need for an effective 
and sincere enforcement effort is as great as ever. Invidious dis- 
crimination is far more widespread than any of us would like to 
believe. 

Let me give you some examples of what' is going on today around 
the country. 

In Louisville, Miss., since desegregation in 1969-70 school year, 
all five principal vacancies were filled with white males. The De- 
partment of Education found, and I quote, that "Qualified black as- 
sistant principals were excluded from consideration in each in- 
stance." 

At Converse College, a woman's scholarship was rescinded when 
she became pregnant. 

Also in Louisville, Miss., the district assigns high school students 

to h"m* ™ nm g| QtnHy halte, and ^ggpmhli nn on nn ^ nL ir e lv Hex-ae^ T^ 

gated basis. Girls in one room, boys in another. 

In Brownwood, Tex., the school district mislabeled Hispanic 
~* youngsters and incorrectly assigned them to special education 
classes. Hispanic students with limited English-speaking abilit 
were not tested in Spanish, and Hispanic parents were not affojj" 
procedural due process in connection with the assignment or p 
ment of their children. 

Serious and destructive discrimination still persists at an alarm- 
ing level. And therefore, the need for thorough and exacting work 
by the Department of Education has not diminished. 

Let me point out that the Office of Civil Rights ha^ some capable 
and dedicated employees. On occasion, the wqrk product of these 
individuals shines through, demonstrating that good performance 
is possible. 

In our view, it is the absence of strong leadership at the top that 
permits the complacency that results in the disarray we so often 
observe. It is the leadership's lack of commitment to Federal en- 
forcement of the civil rights laws that leads the agency to tolerate 
sloppiness, delay, poor management, and imprecision as the norm. 

The problems I am going to describe in the regions do not occur 
in a vacuum. They are part of an overall agenda for the Depart- 
ment, as Mr. Raun said, one that is intended to depart from civil 
rights principles accepted on a bipartisan basis by a series of past 
administrations, both Republican and Democratic. 

Secretary Bell and his legal advisers have systematically worked 
to narrow the scope of the civil rights laws since they came into 
office. 
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Let me give you just a few examples. In the summer of 1981, Sec- 
retary Bell took steps to change the title IX regulations by with- 
drawing coverage of employment, abruptly reversing the position of 
the agency, for the past 9 years. 

Those regulations were subsequently upheld by the U.S. Su- 
preme^Court. . * 

Secretary Bell sought 'to restrict his Department s civil rights au- 
thority when Federal funding was delivered in the form of guaran- 
teed student loans. . 

At the beginning of this month, ignoring the advice of his Assist- 
ant Secretary for Civil Rights, Secretary Bell intentionally decided 
riot to appeal a district court decision, which severely circumscribes 
the authority of his Department to investigate civil rights com- 
plaints in the eastern district of Virginia. The name of that case is 
the University of Richmond v. Bell. 

The Secretary has also proposed rulemaking to eliminate written 
assurances of compliance with civil rights law as a precondition for 
the receipt of Federal assistance from the Department of Educa- 

And finally,, but equally importantly, Secretary Bell has pushed 
to require that Government and private parties alleging discrimi- 
nation prove a discriminatory purpose in order to prevail on an al- 
legation^Ldiserimination in violation of any of these statutes, 
ner words, to require proof of intent to discriminate. 
These are cutbacks and reversals of the most serious nature. All 
are likely to restrict civil rights enforcement under all three stat- 
utes because the three, laws are so similar in their structure and 
language. 

The message conveyed by these actions is clear. In our view, the 
Secretary is telling his civil rights staff to hold back and to back 
off. 

With this as a backdrop, let me explore several specific problems 
within the regions, which are all interrelated with and support the 
PQlicy-level cutbacks that are being supported and put forth by the 
Secretary. It is all part of the same pattern and plan. 

First, ^Department, and OCR in particular, applies the wrong 
legal standardsTlris^iot uncommon to read letters of finding, from 
OCR which articulate legal standards which are the reverse of 
those required by the statute and regulations. 

There appears to be no control to insure that such errors are 
identified and corrected, nor to prevent repeated application of the 
wrong standard. 

I have given several examples in the materials. Let me.focus on 
one in which the Office for Civil Rights did not find a violation be- 
cause they claimed there was an isolated incident and not a pat- 
tern of discrimination. - 

The statute prohibits incidents as well as patterns of discrimina- 
tion. Also in the same case, they stated that there had to be a 
showing of discriminatory purpose in violation of titjp IX. But the 
Department oCEducation has never announced a formal policy to 
require proof of intent in title IX cases, and np such requirement 
has been established by the courts in Texaa where this complaint 
arose. — • I 
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- By applying the wrong standard, the finding by the office was a 
finding of compliance, instead of a finding of noncompliance. The 
application of the wrong standard led to the wrong outcome. 

In another example of the standards problem, and here I echo 
what Mr. Rauh has said, also, the Department is failing to apply 
its own vocational education guidelines that it itself Jeveloped 
when it handles a vocational education institution review or com- 
plaint. 

The guidelines were developed pursuant to the 1977 Adams v. 
Bell court order and they provide guidance both to the Department 
staff and to recipients on what ought to be done to insure compli- 
ance. 

However, in two recent region VI compliance reviews of admis- 
sion practices in vocational institutions, the guidelines were not 
even mentioned. 

The second problem area is that the Department accepts inferior 
work and has no meaningful quality control proj^am. The failure 
to demand quality work, in-depth investigations and a thorough 
review of data collected as well as letters of finding in which the 
conclusions are well supported by data is part of the overall plan to 
reduce effective Federal enforcement through the administrative 
profcess. * 

Shallow investigations and sloppy work leads to fewer findings of 
violation and far less change. The quality and depth of investiga- 
tions, as evidenced in letters of finding, varies excessively, both 
within regions and from region to region. 

For example, compare the letter of finding for the Medical Col- 
lege of Georgia and for the University of South Florida College of 
Medicine compliance reviews. Both are from region IV in Atlanta, 
reviewing for sex discrimination in recruitment, admissions, and* fi- 
nancial aid. 

/The Georgia letter provides no numerical figures on enrollment 
or applications by selc, no explanation of what data was considered, 
or how conclusions were reached. 

The 2 Visage lettefr is so conclusory that one can only assume the 
review wfcs superficial. In contrast, the six-page South Florida 
letter has significantly better data and provides far more informa- 
tion on thp school's practices, as well as a basis/or some of the con- 
clusions. - a / 

We are not demanding more from the agency than can be rea- 
sonably expected. Two recent letters of finding issued by the Atian- 
ta office within 1 month of each other in th^s.year demoniftate 
that one investigator did a good job, while the other provided no 
support whatever for the finding of no violation. 

Although OCR has a mechanism entitled the "Quality Assurance 
Program," it clearly does not work. One very important .reasgfi 
that it fails is because three categories of cases are excluded entire- 
ly from its review process. 

Each is an area which requires in-depth investigation and the 
collection and review of substantial data. Discipline discrimination, 
law reviews and intercollegiate athletic investigations. These are 
very important reviews and OCR has a considerable number of 
them. 
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We would expect the agency to be very interested in assuring 
- those investigations were handled well if there were a sincere com- 
mitment to enforcement. The exclusion of these cases confirms our 
belief that the Department leadership is more than content with 
the erratic performance and poor quality evident in regional work. 

The third area, and I know my colleagues on the panel will share 
more information with you about this, is that the Department is 
increasingly accepting an inadequate remedial action plan as an in- 
dication that, the recipient is in compliance with the law. 

The increase in the number of these cases since January 1981 
has been tremendous. These quick, superficial corrective action 
promises enable OCR to close their cases, but often do not change 
the underlying discrimination. 

One of the most outrageous examples of this practice is a letter 
of finding issued to the University of Nevada at Reno on an inter- 
— collegiate athletic program complaint. One of several areas show- 
ing inequity was access to coaching and the Department, in its 
letter, Concluded, and I quote, "Women athletes are denied coach- 
ingof an equivalent nature and availability." 

That iff a violation of the statute, of the regulations, and is incon- 
sistent with the policies that the Department has issued "in that 
jraa. H owever, the regional staff required absolutely no remedy for 
that TKficiency-f 

In^Marth of 198 t 2, along with others, I met with Deputy Assistant 
Secretary of Education for Civil Rights, Joan Standlee, to protest 
m this and to urge that this portion of the letter be withdrawn and 
• significant changes be required. 

As of July 1982, no such steps had been taken. We also recom- 
mended that changes be made to address the deficiencies that were 
of a systemic nature that this situation illustrated so well, that 
there was. nb ipechanism to reyiew major letters from the regions, 
^.either before or after they were issued: No review was done by the 
* national office. 

In July, Ms. Standlee^ informed me that no 'systemic changes to 
address this issue were needed. 

We are unsatisfied with the handling of this situation. If the re- 
gions are out of control, they need to be reined in. Instead, we 
learn that senior Department officials choose to give the regions 
more and more authority, moire discretion, and less supervision. 

Another, example of inadequate corrective action that OCR ac- 
cepted as insufficient so that it could issue a finding of compliance 
also occurred this year in Monmouth County Vocational School 
District in New Jersey. x 

In the interest of time, I will not describe -this example in detail. 

The fourth area is the failure to monitor compliance after a 
letter of finding is issued. Since January \of 1981, the Office for 
Civil Rights has issued an ever-increasing volume of letters of find- 
ing stating that the recipient institution is in compliance with the 
pertinent statute, but only, because it has agreed to take corrective 
action steps. 

Many of these corrective action steps, all too many of them, will 
be taken in months or, indeed,' in years after the case is closed and 
the investigation has been completed. j 
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We doubt that OCR returns to each of these recipients to deter- 
mine whether the promised changes have been implemented. Espe- 
cially when the compliance of large numbers of recipients is contin- 
gent upon future actions. OCR must not be permitted tb make a 
finding of compliance and then fail to return to insure that the cor- 
rective steps have been completed. 

In conclusion, I have outlined four of the most common generic 
problems civil rights advocacy groups have found. Acceptance of in- 
ferior work and lack of quality control, application of the wrong 
legal standards, inadequate remedial action accepted as compli- 
ance, and failure to monitor compliance after the LOF is issued. 

The examples cited are replicated over and over and over in 
other letters of finding issued by OCR. These are not the exception- 
al cases. 

The agency, in our view, has a poor record. We know it could do 
a much better job if the leadership of the Department supported 
this work and communicated their commitment to their staff and 
to the public with words, and more importantly, with actions. 

We are convinced that the main reason that the Department op- 
erates this way and the way it has been operating is because it is 
exactly what the administration wants. 

That is a very sad commentary. 

I thank you and I would be happy, of course, to answer any ques- 
tions, either now or after the other panelists. 
[The statement of Ms. Kohn follows:] 
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Good morning. My name is Margaret Kohn f I am an attorney at 



the National Women's Law Center. Thank you for inviting me to 
testify before your Subcommittee today. I am here on behalf Of 
fifteen organizations: 



American Association of University Professors 
American Association of University Women 
Federation of Organizations for Profesr _nal Women 
Girls Clubs of America, Inc. 

NAACP Legal Defense and Educational Fund, Inc. 

National Association for Girls and Women in Sports 

National Education Association 

National Student Education Fund 

Office of Women in Higher Education, American 
C ouncil on Education 

Project on Equal Education Rights 

of the NOW Legal Defense and Education Fund 

Sociologists for Women in Society 

United States Student Association 

Wider Opportunities for Women 

Women's Equity Action League 

Women's Legal Defense Fund 



All of these organizations share a common interest and 
goal. They are working to end discrimination on the basis of sex 
in educational programs. All are convinced that the federal 
government and the Department of Education, in particular, must 
conduct an ef f ective jenforcement program to ensure that federally 
assisted programs do not discriminate on the basis of sex, race, 
national origin or handicap. We have been monitoring the civil 
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rights enforcement efforts of the Department for many years, 
through the experiences of the members of organizations who have 

f ilril ™mp1»*"fr« mitb the nffiem for civil Rights, IQCRl^-by 

reviewing Letters of Finding in compliance reviews, and at the 
national policy making level* 

Since January 1981, when the Reagan Administration took hold 
of the reins, we have observed several disturbing trends and 
practices which seriously impede effective enforcement in a qual- 
itative manner* These practices interfere with the enforcement 
efforts under all three statutes, Title IX, Title VI, and $504* 
They reflect dramatic changes in approach from previous adminis- 
trations — changes which reduce the chances that the benefi- 
ciaries of each of these statutes will be protected and provided 
the educational opportunities to which they are entitled* 

As a member of this panel my testimony will provide an over- 
view of the shortcomings we have all observed within OCR* That 
we all experience the same types of problems underscores their 
widespread nature and the need for corrective action throughout 
the OCR operation* My colleagues on the panel will expand and 
elaborate based upon their extensive experience seeking enforce- 
ment of Title VI and $504 and with the regional OCR offices in 
Atlanta, Georgia (Region IV) and Dallas, Texas (Region VI)* 

First, let me emphasize that we think the need for an effec- 
tive and sincere enforcement effort is as great as ever* Invid- 
ious discrimination is far more widespread than any of us would 
like to believe* I have several examples that support this con- 
clusion all too well: 
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• 'In Louisville, Mississippi, since desegregation in 
the 1969-70 school year, all five principal vacan- 
cies were filled by white males. 'Qualified UttoT 
assistant principals were excluded from considera- 
tion in each instance. m i/ The District lacked 
selection criteria, did not accept written appli- 
cations for the positions and neither posted nor 
advertised the job openings. 

e At Converse College a woman's scholarship was re- 
scinded when she became pregnant, y 

e In Louisville, Mississippi, the district assigned 
high school age students at two schools to home- ^ 
rooms and «tudy halls by sex and conducted as- 
semblies «.or students dn a sex segregated basis.-!/ 

e In Brownwood, Texas, the school district mis- 
labelled Hispanic youngsters and incorrectly as- 
signed them to special education classes. Hispanic 
students with limited speaking ability in English 
were not tested in Spanish, and Hispanic parents 
were not afforded procedural due process in connec- 
tion with the assignments or placement of their 



y OCR LOP Louisville Separate School District, Louisville, 
Missisippi, 104-80-1337, September (?) 1981, p. 9, Region IV.. 

1/ OCR LOP Converse College, Spartansburg, South Carolina, 104 
81-2073, January 6, 1982, Region IV. 

2/ OCR LOP Louisville Separate School District, supra , p. 16. 
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children. 4/ 



Serious and destructive discrimination still persists at an 
alarming level for a nation which promises equality in the 
1980s. The need for thorough and exacting work by OCR has not 
diminished. 

The Office for Civil Rights has some capable and dedicated 
employees. On occasion the work product of these individuals 
♦shines through , demonstrating that good performance is 
possible.-^/ in our view it is the absence of strong leadership 
at the fop that permits the complacency that results in the 
disarray we so often observe. It is the leadership's. lack of 
commitment to federal enforcement of the civil rights laws that 
leads the agency to tolerate sloppiness, delay, poor management, 
and imprecision as the norm rather than as an unusual exception. ^ 

The problems that I will describe today do not occur in a 
vacuum. They are part of an overall agenda for the Department — 
one intended to depart from civil rights principles accepted on a 
bi-partisan basis by a series of past adminstrations, both 
Republican and Democratic. Secretary Bell and his legal advisors 
have systematically worked to narrow the scope of the civil 



■4/ OCR LOF Brownwood Independent School District, Texas, #06-80- 
1075, November 5, 1980, Region VI. 

5/ 

Examples of thorough and well reasoned Letters of Finding 
with the attached Statement of Findings include those issued to 
Louisville Separate School District, Louisville, Mississippi, 
September 1981, #04-80-1337; Bessemer City Board of Education, 
Bessemer, Alabama, February 13, 1981, #04-80-5020; Humboldt 
County School District, Winnemucca, Nevada, August 21, 1980, #09- 
78-0155, Region IX; University of California, Davis, June 19, 
1981, #09-80-2128, Region IX* 
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rights laws since first assuming office, 

' • During the summer of 1981 Secretary Bell took steps 
to change the Title IX regulations by withdrawing 
coverage of employment, abruptly reversing the 
position of his agency for the past nine years.-^/ 
• Secretary Bell sought to restrict his department's 
civ/l rights authority when federal funding was , 
delivered in the form of Guaranteed Student Loans 
((SSLs) J3/ 

At ths beginning of September 1982, ignoring the 
/advice of his Assistant Secretary for Civil 
RightsS/ Secretary Bell intentionally decided not 
to appeal a District Court decision which severely 
circumscribes the authority of his Department to 
investigate civil rights complaints in the Eastern 
District of Virginia. The case i*s University of 
Richmond v. Bell , No. 81-0406 (E.D. Va. July 8, 
1982) Warriner, J . • 

Secretary Bell prepared proposed notices of rule- 
making to eliminate a written assurance of compli- 



/i/ The Supreme Court subsequently upheld the validity of the . 
Title IX employment regulations in Worth Haven Board of Education 
\ v. . Bell , 102 S.Ct. 1912 (1982). 

1/ The House Education and Labor Subcommittee on *o«t««condary 
Education held hearings on the Department's Proposed Ranges in 
GSL's as federal funding for civil rights accountability purposes 
on May 13, 1982. 

y A copy of Mr. Singleton's memo of August 19, 1982 to 
Secretary Bell is attached to this testimony as Exhibit A. 
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ance with civil rights laws as a precondition fqfc 
receipt of federal assistance from the Department 
of Education. 

• Secretary Bell has pushed to require that the gov- 
ernment and private parties prove a discriminatory 
purpose in order to prevail on an allegation of 
discrimination in violation of Title IX, Title VI 
and S504, i.e. , require proof of intent to dis- 
criminate. 

These are cutbacks and reversals of the most serious 
nature. All are likely to restrict civil rights enforcement 
under all three statutes, because the three laws are so similar 
in structure and language. The message conveyed by these actions 
is clear. The Secretary is tellfng his civil rights staff to 
hold back, to back off, and to lie low. * 

With this as a back drop, let me explore several problem 
areas within the regions, which are interrelated with the 

r. 

cutbacks supported by the Secretary. 

1. Application of the Wrong Legal Standards . 

It is not uncommon to read Letters of Finding from OCR which 
articulate legal standards which are the reverse of those requir- 
ed by the statute and regulations. There appears to be no con- 
trol to insure that such errors are identified and corrected, nor 
to prevent repeated application of the wrong standard. 

For example, in an, August 1981, Letter of Finding, the Simms 
Independent School District in Texas was found in compliance with 
Title IX even though the investigation did uncover sex discrimin- 
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^rttofl in the distribution of athletic awards.^/ The decision was 

bated on two legal conclusions that are patently wrong* 

First, OCR stated the practice 

"... was an isolated incident and not part of a 
pattern to deny extra curricular benefits to 
fenale students on the basis of sex." 

Neither the Title IX statute, nor its regulations prohibit only 
patterns of discriminatory behavior* Single acts are also prohi- 
bited. 

Second, OCR stated that 

"There are no records or other evidence to 
substantiate that the district's departure 
from the practice of awarding letter jackets 
» in the student's junior year was for a sexual- 
ly discriminatory purpose in violation of 
Title 1X 7* (emphasis supplied) \ 

The Department of Education has never announced a formal 
policy to require proof of intent in Title IX cases. No such 
requirement has been established by the courts in Texas, 
either By applying this standard, OCR used a much more bur- 
densome standard of proof than was permissible. In this case, 
the OCR rationale for its conclusion that the district was in 
'Compliance was legally flawed. Therefore, application of the 
wrong standard led to the wrong outcome. A finding of violation 



i/ OCR Letter of Finding, Simms Independent School District, 
Simms, Texas, #06-79-1520, August 31, 1981, Region VI. 

12/ The issue of intent has been considered by many courts. See 
«.q, . Lau v. Nichols , 414 U.S. 563 (1974); NAACP v. Medical 
Center , 6S/ F.«d 1322 (3d Cir. 1981) (en banc ); Cannon v. 
UnTveTsitv of Chicago . 648 F.2d 1104 (7th Cir. 1981) cjirt. 
denied . ioS &.dt. 351 (1981). The U.S. Supreme Court will 
consider the issue again on the Title VI context this term in 
Guardians Association v. Civil Service Commission. 633 F.2d 232 
73d dir. 19851 cert, granted * 102 S.Ct. 997 (198Z). 
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was necessary, but was never made. 

Another manifestation of the standards problem is the 
failure to apply Vocational Education Guidelines^!/ developed by 
the Department when reviewing vocational institutions. These 
guidelines were developed^ pursuant to the 1977 Order in the Adams 
v. Bell case. They clearly outline the Department's position and ^ 
the criteria it will, use to assess recipient compliance with 

C J 

Title VI, Title IX and 5504, However, in two recent Region VI 

compliance reviews of admissions practices for Title VI and/or 

Title IX compliance at vocational institutions, the guidelines 

were not even mentioned .-12/ 

2. Acceptance of Inferior Work and Lack of Meanqingful 
Quality Control . 

The failure to demand quality work, indepth investigations, 

thorough analysis of data collected and Letters of Finding in 

which the conclusions are well supported by data is part of the 

overall plan to reduce effective federal enforcement through the 

administrative process. Shallow investigations and or sloppy 

work leads to fewer findings of violations and far less change. 

The regional offices do not hold their staff to a standard of 

performance that could and should be met. 



^/ 34 CFR 100 Appendix B Guidelines for Eliminating 
Discrimination and Demand of Services on the Basis of Race, 
Color, National Origin, Sex and Handicap in Vocational Education 
Programs. 

12/ OCR LOF Southwest Louisiana Vocational Technical School, 
Crowley, Louisiana, August 3, 1982, #06-82-6006, Region VI (Title 
IX and Title VI) and OCR LOF Foothills Vocational Technical 
School, Searcy, Arkansas, June 17, 1982, #06-82-6005, Region VI 
(Title VI) . 
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The quality and depth of investigations, as evidenced by the 
Letters of Finding, varies excessively both within regions and 
from region to region. The ver/ same compliance review or 
complaint which covers the same areas of concern, in similar 
kinds of institutions, under the same statutes result in Letters 
of Finding as different as night and day. One is shallow, 

9 

conclusory and contains inadequate numerical or other data 
supporting the conclusions. The other contains a thorough review 
of facts which support the legal conclusions reached. 

For example, compare the Letters of Finding for the Medical 
College of Georgia and for the Univeristy of South Florida 
College of Medicine compliance review*. Both are from Region IV 
and both reviewed medical and/or dental schools for sex discri- 
mination (Title IX violations) in recruitment, admissions and 
financial aid. The Georgia review letter provides no numerical 
figures on enrollment or applications by sex, no explanation of 
what data was considered, nor how conclusions were reached .-^-2/ 
The 2 1/4 page letter is so conclusory that one can only assume 
^he review was superficial. In contrast, the six page South 
Florida^et^er was significantly better in providing far more 
information on the^scliool ' s practices and some of the underlying 
data that formed the basisor^tiie conclusions .-ii/ 



li/ OCR LOF Medical College of Georgia, Augusta, Georgia, 
February 12, 1981, #04-81-6003, Region IV. 

-14/ OCR LOF University of Southern Florida, Tampa, Florida, 
October 23, 1981, #04-81-6006, Region IV. 
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He are not demanding more from the agency than can 

reasonably be expected. Two recent Letters of Finding, issued by 
the Atlanta office within a month of one another in the first 
quarter of the 1982 calendar year, on the same issue — racially 
isolated and disproportionate classes — demonstrate that one^ 
investigator did a good job while the other provided no support 
whatever for the finding of no violation. The letter to 
Lexington County School District #1, Lexington, South Carolina^/ 
disposes of the issue in one, brief conclusory paragraph, while 
the one /to Clinton City Schools in North Carol inaiS/ devotes 
seven pages and provides a thorough and comprehensive analysis. 
Both letters were issued by the Atlanta Regional Office, one in 
Peburary 1982 and the other in March. 1982. 

Although OCR has a mechanism entitled the quality assurance 
program, it clearly does not work. One very important reason 
that it fails is because three categories of cases are excluded 
entirely from its review process. Each is an area which requires 
an indepth investigation and" the collection and review "of 
substantial data — discipline discrimination, Lau Reviews 
(compliance reviews on language services to non and limited 
English speaking students) and intercollegiate athletic 
investigations. These are very important reviews and OCR has a 
considerable number of these cases. We would expect OCR to 



15/ OCR LOP Lexington County School District "#1, Lexington, 
South Carolina, #04-81-1251, February 19, 1982, Region IV. 

15/ OCR LOP Clinton City Schools, Clinton 1 City, North Carolina, 
#04-80-1234, March 30, 1982, Region IV. Statement of Pindings, 
pp. 24-31. * 
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be very interested in assuring those investigations were handled 
wellMf there were a sincere commitment to enforcement. ?he 
exclusion of these cases confirms our belief that Department 
leadership is more than content with the erratic performance and 
poor quality evident in t+qipnal work. 

3. Inadequate Remedial Action is Acce pted As Compliance 
bv OCR . 

Since 1981 there has been a dramatic increase in the number 
of cases in which OCR accepts an indequate remedial plan which 
fails co assure the discrimination will be ended and the effects 
of past' discrimination remedied in return for a finding of 
compliance. These often superficial corrective action* promises 
enable OCR to get a quick case closure — with little more than a 
cosmetic powder to hide the underlying discriminatory practices 
which remain unchanged. While the agency lists these cases as 
ones in which corrective action has been achieved, often only the 
tip of the iceberg has been melted down, and nothing more. <■ 

One of the most outrageous examples of this practice "is the 
LOF issued to the University of Nevada at Reno on an intercol- ( 
legiate athletic program comRlaint. OCR found numerous deficien- 
cies and violations of Title IX and its regulations .12/ One area 
showing inequity was access to coaching.W OCR found^rffat "... 
women athletes are 'denied coaching of an equivalent nature an</ 
availability." However, OCR's Region IX staff determined that no 

y. 

12/ OCR LOP and statement of findings, University of Nevada, 
Reno, January 1\, 1982, #09-80-2082, legion IX. 

15/ id., Statement of Findings, pp. 8-12. 
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remedy was needed. The LOF states that UNR has agreed to 

review this program area in spring 1982 and to correct any 
disparities if inequities are found to exist. OCR will review • 
OMR's determination in the fall of 1982. "12/ In plain English 
that amounts to no corrective action. 

Jn March, -1962, along with others, I met with Deputy Assis- 
taint Secretary of Education for Civil Rights, Joan Standlee, to 
urge that this portion of the letter be withdrawn and significant 
changes be required. As of July 1982 no such steps had been 
taken. We had also recommended in our March meeting changes to 
address the systemic OCR deficiency, so well illustrated by this 
example, that there is no mechanism to review major letters from 
thai regions, either before or after they are issued. However, in 
July Ms. Standlee informed me that no systemic changes to address 
this issue were needed. We remain unsatisfied with the handling 
of this situation. If the regions are out of control, they need 
to be reined in. Instead, we learn that senior Department 
officials choose to give the regions more and more authority, 

mote discretion and less supervision. Although OCR. has a 

o 

"quality assurance program", sex discrimination in 
intercollegiate athletic programs is specifically excluded from 
the quality assurance effort. Thus, .he internal agency 
mechanism that might otherwise have uncovered this problem 
bypasses this kind of investigation entirely. ' 



-12/ id., p. 12. 
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Another example of inadequate corrective action that OCR 
accepted as sufficient so that it Could issue a finding of 
compliance occurred this year in Monmouth County Vocational 
School District in New Jersey .-25/ There one of eleven vocational 
campuses enrolled only male students and had had exclusively male 
enrollment for the preceding three years, even though the 
district policies appear to allow women to enroll. This would 
appear to be a violation of the Department of Education's 
Vocational Education Guidelines^, but the only action OCR 
required of the District was that they make a special effort "to 
reach female students during their recruitment presentations" in 
the school's feeder districts. -22/ The letter offers no 
justification for such little corrective action. We think 
additional intensive recruitment of women, the addition of other 
programs at the school which will attract female students, or the 
reallocation or clustering of programs and courses at various 
locations should also have been required. All of these options 
are suggested by the Vocational Education Guidelines SIV-I. 
OCR* 8 demand was entirely inadequate and is unlikely to integrate 
the school. 



-22/ OCR LOF Monmouth County Vocational School District, 
Marlboro, New Jersey, June 25, 1982, Region II. 

-2i/ 34 C.F.R. S100 Appendix B: Guidelines for Eliminating 
Discrimination and Denial of Services on the Basis of Race, 
Color, National Origin, Sex, and Handicap in Vocational Education 
Programs, SIV-R. 

-22/ OCR LOF Monmouth County Vocational School District, supra 
n. 20, p. 3. " 
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4. Failure to Monitor Compliance After the LOF la Issued . 

Since January 1981, OCR has issued an ever increasing volume 
of Letters of Finding informing the recipient institution that it 
is in compliance with the pertinent statute because it has de- 



each of those recipients to determine whether the promised 
changes have been implemented. Especially when the compliance of 
large numbers of recipients is contingent upon future actions, 
OCR must not be permitted to make a finding of compliance and 
foil to return to assijre^the corrective steps have been 



completed. 

Conclusion 

~j *fiaVe outlined four of the most common generic problems 
civil rights advocacy groups have found — acceptance of inferior . 
work and lack of quality control, application of the wrong legal 



e »9* * OCR t^)F University of California at Davis, June 
19, 1981, #05-80-2128, Region IX (submit report October 15, 1981 
and grievance procedures January 15, 1982); OCR LOF #09-81-6012, 
University, Inglewood, California, August 12, 1981, Region IX 
istibmit report January 15, 1982)? OCR LOF University of Nevada at 
Reno; January 11, 1981, Region IX (5 years to correct athletic 
schj?la«Mp inequities); OCR LOF University of Illinois at 
Urbana-Champaign, March 1982, Region V (report due at close of 
1982-83 academic year) Overall Finding, p. 3; OCR LOF University 
of Bridgeport, Connecticut, August 1981, Region I, (renovations 
to be' completed January 1982, recruiting funds substantially 
equivalent during academic year 1981-82, review of budgets by 
October 15, 1981); OCR LOF^ Kansas State University, Manhattan, 
Kansas, January 29, 1382, #s 07780041 and 07780042, Region VII 
(athletic scholarship aid equity expected by 1983-84; games and 
practice time corrections to be completed in 1982-83; 
(recruitment budget still has huge disparity in 1983-84) Overall 
Finding, pp. 29-30* 



ve loped an acceptable corrective action plan* Often such plans 
involve actions that will be , taken in the future, over a period 
of months, or several years He doubt that OCR returns to 
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standards, inadequate remedial action accepted as compliance and. 
failure to monitor compliance after the LOP is issued. The 
examples cited are replicated over and over in the Letters of 
Finding issued by^J>£B^— j rheT~are not the exceptions. The agency 
has^a^oof^record. He know it could do a much better job if the 
leadership of the Department supported this work and communicated 
their commitment to their staff and to the public with actions 
and with words. We are convinced that the main reason that the 
Department operates the way it does is because that is exactly 

what this Administration i#ants. 

I am hapfcy to answer questions now or after the other 
panelists have given their testimony. 
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MaiORAKDUM 



uKITXO STA7SS 3£?A/C7K2NT Or SDUCAilLWt 
Washington, or. :a*a 



FUXFOSE: INFORMATION' 

AUG 191982 



TO-"'' : Th« Secretary 

FIWM^f UUrry M. Slnglatoo 

_^?v-< acting Ai a la taoc Secretary — — — — — 

^ for Civil Rights, 24 5-7 $10 

SUBJECT: Amil of Onlverslty of Richaond v. J«ll. C.A. 81-0406-R 
(£.0. Va. July 9, iM5> 

ISSUE 

OCX rscoaaendetlon that an appeal be teken fro* tha peraenent Injunction 
entered le University of Richmond v. Rail, No. 31-0*0* (E.D.Ve. JuTy 8, 1982). 

JOXONG xnxt 

Ta preserve tha Depertaent Tight to argue any laaua on appeal, tha Dapartaant 

of Justlca auet flla a aotlca of appaal by Septeaser 7, 1912. I ea told that 

OOJ had -Huaeted OGC to lafora tha* af tha Departaent's Intant by August 6, 1912. 

3;raally, it if 0CC*s reeponslbility to coordinate tha Depertnent's raaponaa. 

To ay knowledge, OGC haa taktn no action on tha question. Tharafora, 1 aa raising 

tha lasua hara to that iaaediate eetloe amy aa takan to preserve our right to 

appaal froa tha Rlchaoad decision* 

hACKGROUWD \ 

^uaaary af Daclalon 

Tha Of flea for Civil Rights received a auaber of coaplelnte allaglng sax die- 
crialriatioa in athlatlca at tha Oni varsity of Richaond. OCR coaaaocad a rautina 
lnvestlgatloa under Tit la IX* 2/ Tha Onlverslty rafuaad to allow tha Invest lge- 
tlon because na Fadaral funda ara aaraarkad for athlatlca at tha Oni varsity. 
*The Onlvarslty, however, racalvaa aubstantlal anounte of National Direct Studant 
Loan aoney, and othar studant aid that la u«ad to fund tha Oni varsity 1 a athlatlc 
dapartaant. Whan OCR paralatad in Its raquasta for lnfornetlon, tha Onivaralty 



On .July I, 1912, tha district court haarlng tha caaa rulad in favor of tha Onlvar- 
slty. Tha court hald that tha Oasa«««nt deee not hava jurladlction to invaatlgata 
allsgad sax dlscrlainatlon undar Tltla IX in lntarcollaglata athlatlca whara no 
"edersi funds ara specif icelly aaraarkad tor sthlatlcs. Tha court eleo laauad a 
broad injunction barring OCX invaatlgatlons sbsant a prior shoving that tha pro- 
graa to ba inveetigeted racalvaa dlract Fadaral aid. While OCX could Interpret 
this injunction narrowly aa applying only to Tltla IX sctlona, tha lenguege of 
the court's ;rder, on lta f«ce, anjolns OCR In casas involving dlscrlainatlon 
ar. ;h« basis of rsca and handicap ss wall. 



I. A notice of appaal doas not include a ststsssnt of s litigant's position 

or spaclfic grounda for sppaal. A brisfing schedule is established after 

a notice of eppesl is filsd. 

I- Tills IX af the Education ^awfsa"-.* of 1972, 2C C.S.C. fl*8! et s*^. 
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In reechlng its broad lnveetlgetlve ban, the court reversed several of tha aoet 
fundamental principles under which OCR has operated. Tha court found chat: 

(1) tha -athlitlct prograa* la tha "program or activity* undar Title IX; 

(2) atudant financial aU doaa not conatltuta Fadaral financial aaeletence to cha 
University; <3) avan If atudant financial aid vara Fadaral aid to, cha Univerelty, 
It It not Fadaral ajl to tha "athletics prograa;" (*> OCR doaa not haya authority 
to lnvcetlgete whes^ner dlecrlainatlon In athlatlca cauaad diecrlainetlon. in (or 
"infected") other prograae of tha Unlvaralty; and (5) OCR cannot now lnvas.:igsre 
to determine whether It In feet heejurledlctlon ovar ethletlcs at tha Unlvaralty. 
As • result* tha court ordered thai Col OCX suit not Invest lgste any_ Iflftf tutlon 
In tha Caatam Dlatrlct of Virginia bafora ahowlng that tha program to ba inveetl- 
gattd directly racalvaa radaral financial eeelstence. 

The lopact of tha court' a opinion It sweeping and profound. Tha opinion li auto- 
isatlcally applicable In a larga portion of Virginia, and will ba Invoked by 
Institutions acroea the country eeeklng to Inhibit the Deportment' e exercise of 
Its lew enforcement obllgetlone. If unlvereelly eccepted, the opinion would 
(I) halt ell protection egelnet dlecrlalnetlon In currlculer and extrecurriculer 
ethletlea et ell educatlonel levele; (2) nullify ell civil rlghte reeponalbllltlee 
deriving froa the broedeat forae of eld to educetion (Including, It would appaer, 
lepact eld to echool dletrlcte ee well ee campus -has ad etudent eld In collegee 
end unlvereltles); (3) ellow reclplente to 5naulate pockate of dlecrimination by 
the wey they etructure their eppllcetlona for eeeletenca; (4) preclude OCR from 
adequately Invest Igetlng dlecrlminetlon In e etudent eld office where the etudent 
ild office if acting on the Instruction* of the ethletlcs department; (5) preclude 
inveetlgetlons in other ceeee where dlecrlalnetlon orlglneting in one pert of e 
school ceueee dlecrlalnetlon In enother pert; (6) include OCR aven froa fathering 
information about the etructure end funding pettem of e. recipient; end (7) raqulra 
OOfto be reedy to sake a fectual presentetlon to e court before it aekee initiel 
omStact with a recipient. In short, the opinion rceches well beyond the legal 
question of Jurisdiction over lntercolleglete athletlce end would eeek to Intrude 
the dletrlct court into the dey-to-dey worklnge of OCR. 

The Richaond declelon auet be eppeeled for several raeeone. The cent r el fecte of 
the ceee contradict the court' e conclueloq thet the ethletic progrea et the 
Univerelty of Richaond doee not receive Federel ess 1st en ce. The court *e legel 
rationing contredlcte the weight of the ceee lew and the traditional poeition of 
thle Depertaent end the Deportment of Justice on the juriedictlonel reech of 
student flnenclal aid. Moreover, the court turned specific decieions beeed on 
the facts of one ceae into en overly broed Injunction effecting virtuelly 
ev*ry coaplelnt OCR receives and every coapliance review OCR aay wish to conduct 
In chc eastern helf of Vltglnla. 

S. District court holdings 

The cour: held that the "a: -leti'-.s prograz" is :n* "?rograa or activity" 
a: isrjt. 
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Tht Unlvtrsity argued ehse let "schistic dtpartaant It ■ ••parte* program." 
Id writing cha Govarnmane , t brltf a, tht Dtptrtmant of Jute let tvoldtd the 
"program or sctlvity" it tut at such ts posslblt, knowing thtt the pot lc Ion 
It contampltttd on chit latua would not bt spprovad by ED* a Off let of ctic 
Ganaral Count tl. Tht Govarumae offtrtd no definition of "program or actlv- 
, ley" nhtciotvtri Tht Government M tt only two brltf rtftrtnett to cht seining 
of chit phraat. Tht govtrnment*e opening brltf ttld only chtc "cht tchltcic 
dtptrcatnc of tht univtrtlcy It tn tpproprltet tubjtcc for t Tic It IX invttci- 
gtcion by ED." Tht Government^ rtply brltf rtlltd tgtin on tht utt of itudtnt 
*Ta~soney and ttld chtc "cRtTCourc nttd ~noe~ dt cidt whtchtr eht Univtrtlcy or 
cht tchltcic depart am nt it cht tppropritct program or sctlvity undtr Tic It 
IX for purptfttt of dtcldlng chit cttt." 

Tnt rttulc wtt t vtcuuo which cht court filltd with tn trrontout view of cht 
Govtmatnc't potlcion. lattd on ltcctrt froa Dtwty Doddt (OCR Dlrtctor, Rtglon 
III), cht court escribed co OCR tn "Institutional" or "unified tncicy" tpprotch, 
which aquatoo "program" with "rtcipithc" in alt ctttt. I have ntvtr tdvoctctd 
or employed such t chtory tod, furthtrmore. Ticlt IX juritdiccion ovtr tthlttlct 
It not dtpeneeoc on tuch tn tpprotch. With lice It discussion, 3/ cht court 
dtflned tht prograa tt It tut tt tht "tthlttlct progrsn," contltTing of aerely 
:nt tchltcic dtpartaant of tht IJniversltv.4/ 

Tht Ftetrel Government htt ntvtr elebuned aonay ttratrktd for tchool tthlttlct. 
OCR't tthlttlct rtgultciont and guldtllntt art baaed on cht undtrtt tndlng thtt 
tthUilct it not t ttptrttt "prograa or activity" tut rtthtr it ptrt of t mora 
Inclutlvt tducttlon program. Tht rtgultciont havt thus bttn iaplaaenttd tt 
covtrlng tthlttlct to long at tht ltrgtr program of which tthlttlct it t part 
rtctlvtt Federal financial astltttnct. Tht Richmond court 'a conclualon tptclfl- 
ctlly raj act t thla vlaw of tht ltw. OCR't vltw, howtvtc, has mora racantly seen 
uphtld by tht Court of Appttlt for tha Third Circuit in Grove City v. Rail , 
Mot. 10-2313, 102314 (3rd Clr. August 12, 1982). In Grova City , tht 



V Thtt Judgt Vtrrlntr contldtrtd no othtr tlttrnttlvt ahort of tht "lntci- 
~ tutlonal" or "unlflad antlty" tpprotch It clttr In tht ittttotnt of cha 

laaua In cht flrtc paragraph of cha opinion. 

Ac lttua it whtchtr cht CD it tuehoriztd co lnvttclgtct 
and ragultct cht tchltcic prograa of a prlvtet univtrtlcy 
vhtrt cht tchltcic prograa lest If rtctlvet no dlrtct 
Ftdtrtl flntncltl tttlictnct. 

Slip, ac 1. 

V At carious points, tht court referred Co "tthlerire . " -"Inttrcolltglact tthle- 
~ tics," and "the aihleelc department , " ji If chty --ere ijmoajrat. Difitrtn- 

ciadng aaong :he three terms -ould havt no Itnpac: on Richaond or aost ocher 
ctset. 
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Court of Appeals for tha Third Cireuis hald that, in a functionally "integrated* 
collage racalving Nil grants (such as Grove City College), thosa Pall grants 
confar Tltla IX Jurisdiction over tha Collaga as a slngla "program." 3/ 

2. Tha court bald that studant financial aid is not aid to tha lnstltu~ 
tlon and that, even if it vara aid to tha institution, it is not aid 
racaivad by tha athletics prograa. 

Having defined athlaties as tha prograa in quastion, tha court focusad on 
tha quastion of whether that prograa racaivad Federal financial assistance. 
Tha court termed tha athlatic department's racaipt of studant aid funds 
"indiracc racaipt," and said that such "indirect" aid is not "racaivad by 
a collaga in tha sansa aaant by Titla XX. 

Tha court racognizad that tha athlatic program racalvas income froa tha 
ganaral univarslty fund, a substantial, port ion of which is darlvad froa 
Federal studant assistance funds. Tha court also notad that intarcollagiata 
athlatas racaivs scholarships through tha studant aid offica that procassas 
Tadaral studant aid. Tha court concludad, however, that tha funds, while 
substantial in natura, did not constltuta Padaral financial assistanca to 
either tha athlatic department specifically, or tha Uni varsity as s whole. 
In raaching this conclusion, tha, court disalssad tha Goveroaent's rallanea on 
Bob Jonas Univarslty v. Johnaoa , Grove City Collaga v. Karris , and Haffar 
Taapia univorolty , as "mispleeed." Slip op. at 11. 6/ 



5/ Tha appallata decision in Grova City considarad snd expressly rejected 
~ district cowrt opinion in Univaralty of Richaond v, Ball. 



subject tha aducational prograa of tha University to Titla VI s prohibition 
against discriai nation. Tha district court .Croat ad tha aaanlng of prograa 
or activity as followa: "lAjll that is nacassary for Titla VI purposes is 
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chase funds did 
program. 

*\th. courc ...anti.lly recognized th.t eh. ethletic. progr.. 

Indirect receipt, but found th.t Chi. did not* mm th.t the .thl.tic. progr.. 
receives Federal ftn.nd.l eeelstence •• cooteaplsted In Title IX. 

Th. court ..d. cl..r (1) it. g.n.r.l doubt th.t Title P"* - ?^!"! "J* 
equating .o indirect benefit *ith the direct receipt of "J"" 1 , """J 1 ;*., 
...iu.nc, end (2) It. ipacific conclu.ion th.t student " n ? nc1 "} 
not constitute dlr.ct Federal financial ...ist.nc. to th. Unlverelt* or to the . 
athletic deperteent . 

Thi. opinion 1. in conflict with the Third Circuit eub..qu.nt deci.ion 1" 
£ov I "yt whlch held th.t stud.nt fin.nci.l .id is Fed.rel f nencial ... t «c. 
to th. ins titution .nd it. part.. Th. epp.ll.te ^^^J^l^ot 
in p.rt. on th. Supr.o. Court*, r.c.nt conclu.ion in North H.vn lo.rd of 
Zoucetion v. Bell. 102 S. Ct. 1912 (1962). Th. Supre- ; * 
confonting to" t.nd.rd incorpor.ting .pacific l.nguag. of the Fifth Circuit 
opinion in ioerd of rubllc Inet ruction of T.vlor Counts. Florida v. I|2S£' 
414 F.2d 1061. 1071 (5th Cir. 1969>, the Departments Title 1A regulation. «et 
the •zrozri's fpeclflc Halt at ion of Title IX. V 

3 The court held tLet OCR could not lnveetigete in order to eee whether 
diecrialnetlon in ethletice -infected- other progress. 

In Richmond, th. Gov.rn.ent argued th.t it should be ellow.d to 

zo F ae wheth er - -v.n If .thl.tic. 1. not . "progr.. or activity 

£d".l financial ...l.t.nc.- - di.crl-ln.tion in ethl^ c. c.u... dl.criai- 

n.tlon in other univreity protraW th.t .re f od .roily funded. (For ex.apl. t 

the g.n.rally-phreeed student co«pleinta .oy Lplicete diecri«ination in the 

StudinJ etd of fie. end in th. offic. "king work-study ee.lgn.ent..) 



V Too language fro. the T.vlor County deci.ion, which i. quoted in th. eou.nta 
" Co the Title IX reguletione, provld.s: 

[A]n .ductlon .rogre. or ectlvity or pert thereof op.rated by 
m r.c'al.nt of Federal finsncisl eeaiatence .a.inletered by the 
Departaant will be 'ubject co th. ro.-lr.-nt. of thi. r.gul.t on 
If It rec.iv.i or benef Us iron luch assistance .... -0 ,ed. Reg. 

24126 . 19' 5;. 
SUr op. st 2? ;fooc->otfc omitted) . . 
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Th* court r.j.ct«d tne cl.l., noting th.t th.r. wes no allegation th.t ^^rl 
ninetlon In .thl.tlc. lnf.ct.d pro f re»e th.t th. court wou*d view es federelly 
'unded (.lip, «t 15). 9/ Th. court th.n w.nt on to reject the Inf.ctlon ep- 
oro.ch In It. entlretv~(sllp, .t 15-1.) , and enjoined th. D.p.rtwnt fro. 
Snvestigetinf th. "lnf.ctlou.- .ourc. of dl»crl.ln.tlon If th.t .ourc. 1. 
out.ld. th. f.d.r.lly fund.d -progra." (»llp, at 20-21). & 

4 4 Th. court held th.t OCR could not now Investigate to determine whether it 
In fact hed juriedlctlon ov.r .thl.tlc. et th. Unl varsity of Richnond. 

Th. Government ergued that It ahould b« allowed to Inveetlgete to determine 
wh.th.r athletice .t th. Unlver.lty of Rlchnond 1. In f.ct a P«l«« 
vlt* r.celving f.daral financial asalstanc" The court rejected thl. cleia 
as "double-telk and aophl.trr" ilnca th. r.glonal offlc. had denonstrstsd 
belief that It had jurladlctloo ovar athl.tlca per s« (slip, at 17). 9/ 
This holding, in ltaalf, la not of g.n.r.l concern, .Inc. It 1. a reaction to 
OCR's hendllng of thle pertlculer lnv.stlg.tloo, and beceuss th. holding cows 
aft.r th. pr.-trlal discovery proc.s. by which th. Depertraent nad an opportunity 
to oeke lte prell«inery loveetlgetlon Into jurlselctlonel questions. The 
court', ord.r Cli.te. her. .. th. fifth holding), however, f °"'^*" ■ P»" 
lisir.ery investigation Into juriJ-dlctinneZ natter? lr ell cii.es If OCR can > 
sake no ehowlng of jurledlctlon at the outset. 

5. The court enjnlned ell lnveetlgetlone In the judicial dletrlct, ebsent 
• arlor showing of e proeraa's direct receipt of Federel funds. 

judge W.rrlner enjoined .11 further .ctlvltl.. with reepect to the 

of Richeond'e athletic progra.. Mor.over, th. court .njoln.d th. Deperteeot 

fro. 

investigstlng eny other progress or ectlvltlee at an educetlonel 
Institution within the jurisdiction of this Court sbeent e prior 
showing thst such ssld |slc] progra. or activity la the recipient 
of direct Federel flnenclel aeeistsncs. 

Slip, Judgment, st 1; ... .1", .lip* et 20-21. The court cle.rly fended 
Its order to applv to aech Institution of elementary, sscondsry, or post 
s.cond.ry sduc.tYon In the judlcl.l dl.trlct. snd did not ll.lt It. holding 
to Tltl. IX cssss. 



5/ Although the point ,.. not e.ph.slz.d In our dl.trlct c~rt brl.f . . « 
" eppeUat. brief could discus, our lnt.r..t In "fining ^ no \f c U. 

n«lon in th. .tud.nt .Id office th.t c.u.ed by athletic, pollcl... 

and in Investigstlng thet possible discrimination tc It* sourcs . 

9 Tht court Uso said that, in contrast/to the l.ry i"*-*™ °J * 

- lifted section on instigation. In the Tlti. VI r«u.at ens tne . tie 

17 -•i-lations do not euthorlte investigations Csli'. at 15-191. This 
*: *L * I'ecturete. The Title VI regulation ci:*< ,ltn approve by the 

rour- ;34 C.r.R. 100.7(c)), is; In fact Incorporate 3 v re:erence In the 

-.-I* IV r*?ula^:>ns, at 3* C'F.R. 106.71. 
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The tents of ths ordsr give added lapse: Co holdings thrss and four by fore 
closing investigations of an "infsctor" prograa that is not directly fund**, 
and by fora closing preliminary investigations by which OCR informs itsalf about 
tha structurs and funding of a rscipisnt. This craatas a "Catch-22" for OCR. 
Infer* OCF can investigate, it muse show diract funding, but it cannot shaw 
direct funding without investigating tha adminiseratlve and budgetary structure 
of the recipient. 

OPTIONS AM) ANALYSIS 



OPTION 



Appeal che cae«. 



Discussion/ Assessment t t 

A. Substantive Concerns 

To obtain a reversal of the district court's decision in Richmond , it is neces- 
sary to persuade che Fourth Circuit (1) that Federal student financial eld is 
aid "received" by the institution under Title IX, and (2) either that student 
aid la received by each part of the institution that drays from tha general 
university fund, 10/ or that athletics is part of tha same education prograa 
that receives che~Tederal studsnt eid funds. 

Persuading che Fourth Circuit to reverse the district court only to che extent 
of saying thsc Federal student aid la received by the institution (but not its 
parts) vauld leave tha diatrlct court's opinion essentlelly intact. Sleilarly, 
pursuedlng cha Fourth Circuit to reverse only che dletrlcc court narrow 
definition af "program'* (without elao ravaralng on whether student aid is aid > 
"received" by the University) would also leave «the district court's opinion 
intact. 

In short, am efface lve reversal will occur only if cha "achlaclea prograa" la 
said ce receive Federal ecudenc eld or If achlaclea la pare of a larger prograa 
chat receives ths Federal ecudenc aid funda. 11/ A successful appeal in the 

L oracclvlty" and tha "receive of ecudenc aid" araee would also dispense 
^-wttm^the prubl— slot hs ov erly broad language of cha injunction. 



-i mmr * ^" • ~-~-*»-^. - - ■ ■ 

10 / It is sclpulatad la tha RlchmaoJ case that cha etwrerics^dsjiertmonc is 
" funded Trom the general ttnlverelty fund that recmivee the tulT lee*.««vn«nt s . 




11/ The University of Richmond Is typical of nany collages whose atnlmtlc 
\ program we sssk to lnvestlgete. Thus, there are no fectual enoaelies 

(othsr than ths exlstsncs of chs adverss lower court decision) asking chls 
cass lnappropriacs for 'pursuing OCR policies. 
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I. Strategic Concerns 

An appeal it justified co mtun chac every tfforc la cakan co aalnceln OCR' ■ 
ooeltlon on chaaa vary fundamental questione. However, daflnlca Depertacnc 
policy In chaaa areas should 6* established prior co caking cha appaal. 

The handling: of cha Richmond ceee, chua far, exeaplifiee cha dangar of ancarlng 
Into a caaa only co lacar contest tflch OGC cha eubetendvc concanc of cha briefs. 
The Governnent's briefs were, in ay view, coaproaleed by lncernel bickering wlch 
OGC on chc legal end policy issues ralecd by Che ceee. Although Judge Werrlner 
tight not have been receptive co alternative views on "prograa or ectivity," 
chc fact nulns "Hat :he Rjchaond caec wae the flrec else Che Government hes 
hed an opportunity co be hcerd in court on Che lesue end, in pert beceuee of 
trie Governaent's ewkwerU silence, 12/ Che court ascribed co OCR e view that 
OCR hes long rejected. OCR cannot afford Co enter into another ceee, partic- 
ularly ac Che Circuit Court level, in- which, beceuec of unreeolved policy 
questions, it falls Co reepond co che other percy's poeit'.on with cogens legel 
analysis. 

Thue , av recoaaendatlon co eppeel le prealeed upon Che eesuapclon thet we, 
within the Depertnenc, can. agree upon a coherent, pareuasive position, which 
would — If it prevelled on eppeal — reveree the dietrlct coure'e holding. 
One wey of developing the neceseery policy poeltlon le to Halt our Inter- 
Oepartaencal review of che prograa or ect*vlcy queeclon to choee aepects of • 
the -s?-j« rfhicr rslace Co the Richmond appeal and reserve other aeoecte of the 
leeue for che upcoalng reguleclon ravlew aeetinga. For exaaple, In ice recent 
Grove Clcy declelon, che Third Circuit Court of Appeele Halted ice enalyele 
Co chc neture of che "prograa" receiving noirftaraerked funde. The Court thua 
put aside che definicion of "prograa" where epaclflcelly eeroarked funde ere 
the funds being "received." The Dcpercaenc evencuelly auet articulate policy 
covering both sltuecions. In an appellaCc brief In che Richaond ceee, however, 

we could Halt ourselves Co che "prograa or activity" lesue in the context of 
nonearoarked funde. 

An alterneclve wl:hln chle opclon le Co appeal eoae lseues and noc eppeel 
ochers. 13/ 'While lc le possible co choose aoong chc holdinge of che court 



12/ The generally wavering and inconsistent neture of the GovernaenC'e stance 
was noted oy che district courc in les opinion, 

13/ The Department could: appeal che "receipt" holdings; appeal chc overbreadth 
of the order; noc appeel che "prograa or activity" holding; but scete chat 

tne Sovernaent -joes noc acree with che "prograa or activicy" holding and 
will see* clarification and nationwide consistency through rulemaking. 
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•nd co appaal only cboea to which (hi Daparcaanc ii cloiir co/conaaoaua, ■■ ■ 
pnctical utcir Chi ktr holdinga ara doaaly incarwovan. \y Appaallog iom 
haUinga whlla regaining eilaac cm holdinga iwolvlmg uoraaolvad policy 
araaa — ■uch aa cha definition if "progran or ■ccivicy" would he awkward 

ic haat. yhil* ua xUm. eecouragi cbi appellate court to vuli in our favor 

without aAdraeaing ch« "pregraa/or activity** iitue, than ia no guaraocaa chae 
it vwl4 4a to.* Ua acceapced thia "aelectiva" epproech/ to cha iaauaa — un- 
auccaaafully — at che diet r let court level. 

Tha eppeal, if cakan, would be co cha Court of Appeal* for cha Fourch Circuic. 
While iz ia lapoeaible to pradict what that Fourth Citcuit will do wich Rlchaond . 
judicial accivicy in cha raat of she country givaa i«m indicacian chac cha 
diacricc court 'a excreaely narrow definition* of "pcograa or accivicy" and 
whac ic Mini co receive Fedarel fundi ia ageinet tJie crand of ochar Courca. 
For exaapla, tha Court of Appeele for cha Third Circuit racaacly iaauad ice 
opiaian in Grove City College v. gall- , 'Tha epinlea fully aupporca OCR' a pbei- 
don aa4 ■pacifically rejecced cha diacricc court 'a Rlchaond daciaioo. .15/ In 
addition, Haffjr v. Teaala PelverelcV . aupra , praaaoca cha eaae aubecanciva 
ittuat aa tha Rlcaaeaa caaa and la praeontly peaelag ippeal lo cha Third 
Circuit, an alallar Iaauaa . In Baffar * tha diatrict court randarad a decialon 
in kaaping wlch OCX' ■ praaaac mcerprecetione of "prograa or activity " and 
of "receipt" of Federal flsanclal aealeteace. Tha key chraat to eucceedlng 
oat tha appeal ia poted ay *he a be en c a af a uoif lad, cohereac Govarnaeat pot ic ion. 

C?TXD>J II: Take no appeal. 

Diacmeioa/Aaeeaeaeat : 

If univaraally accapcad, cha diacricc court decieleo in Rlchaond would craaca 
aweepieg changaa undar aach of tha atatutaa iaplaaeoced by OCR. Indaad, lap li- 
ne ncing cha court 'a approach would raaova civil righca juriadiccloo ovar tha 
nuaeroue caaaa io which tha diecriaioetioe ellegee" ia not vithln tha .eaelleet 
organizational unit for which Fadaral aid ia aeraarkae. 



IV Whila chla auggaata cha poaaibility of appaallng aithar tha "racaipt" 
holding or tha "prograa or activity - holding, tha atrangth of tha appaal 

tha "racaipt" holding ia affected by whathar or not tha "prograa or 
activity" holding ia appaalad. To ion extent, chaaa cwo iaauaa atand or 
fall togecher. kowevar, chia ia ona of cha queecione co anawar in cha 
procaaa of vricing our.briaf on appaal. 

13 / Since zht Grove City and Rlchaond dacitiona ara fro* dlffaranc judicial 
circulca, cha Crova Clcy deciaion did not overrule cha Richmond decleion. 
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Tha affaet would cut across aach statues and aost ty>a« of essss handlad by 
OOU Ths vary awaaping laolieatloas af ths Rich»aa d dseision, howavat, srs 
tha praduct of ths combination of (1) ths court's holding thst ths sthlstics 
diHrtMtc Is ths stst story ~ pragma or activity," and (2) ths court s 
cva-proag*4 >Ml «^ n f that studaat financial aid is not aid to tha institution 
as* thst, aw If it -war a sld to tha iastitution, it Is oat aW rseaivad by 
ths schist lea program. Tha first of ths two prongs sliainataa Jurisdiction 
ovsr eafts da panda nt oa studsnt financial aid avan whsrs diaeriainstisn is 
allagsd in eha Award of studant flasneisl aid or in sdalssions. Ikf »y 
laglcsl axtsnsioa, It vsuld allalnata juriadlctioo ovar tha many slsasntsry 
and sseoadsry essss dapandant on tha raeaipt of inpact sld. 

tn coabinatioa, ths court's two nay holdings anan that tha abssnes of funds 
aaraarkad for athlstles is jurisdletionally fatal. Virtually all casss 
Involving allsgsd. dlaerialaatioa la athlatles would ba foraelossd, ss would 
a substsntlal par cant ag* sf othsr esaaa. If wa aeeapt tha idaa that aach 
part of a raelplaat la divofcad froa aach othar part, and tha idaa that tha 
broadast and aast conawn foras af aid ara jurisdletionally irralavant, faw of 
tha Titla VI, tltla IX, or gaetloa 504 eoaplalnts now hsndlsd by OCR would 
rflthta OCR's juriadlrtlsn. Ths tingle srss of graatast ispset would 
ba Tltla IX athlatles. 

OCt's athlatles rsgulstloas and guldallnaa 17/ ara bat ad on tha undarstanding 

that athlatles is not s ssparata "prosraa or activity" but rathar Is part of 

a *ora lnelusivs gsnaral sducatlaa program. Tha raguiatlona bava thus bssn 

lBplaaantad as cava ring athlstles so loag »a tha Urgar program of which 

schist les is s part rsesivss fadaral financial asslstsnea. OCR's policy slso 

seknowlsdgss thst sthlstics is routlnsly fund ad sut sf -studsnt sld rscslpts. 

Coaplslnts srs rseslvsd and proesssad, in lsrgs nuabars, pursusnt to this j 

policy. 

Of all opan Tltla IX esmpialnts ss of Juns 30, 1M2, 20.M (5» out of 2g2) 
daalt with situations virtually ldsntlesl to thst of tha Richmond csss. Thst 
la, thay involva athlatles, thay lmolvo Institutions of postsscoodsry •Ques- 
tion, thsy involvs no monay dlrsctly aaraarkad for mthlatiea, and it is Uksly 
thst virtuslly sll of ths institutions partleipsts in ona or aors Fadaral 



la/ Ths sscond of ths two prongs, without ths first - thst is, ths 

— thst studsnt sld is sld "rseslvad- by tha institution, but not sld 

by tha athlatles dapartaant — would rataln jurisdiction ovsr discriminatlan 
in studsnt sld or admissions, but would >smovs jurisdiction ovsr virtuslly sll 
othsr essss dspsndsnt on nonsaraarkad funds. 

17/ Pursuaat to a statutory aonndnant to Tihs IX rsoniring Titls IX r«f»J«- 

— tlons covaring lntareollegiata sthlstics, OCR has proaulgstad Titls IX 
ragulstlons dssling with sthlstics and guldsllnss dssling with intsrcoi- 

| Uflatt athlstles. 
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stuaeat financial aid arograa*. Of all Title IX conplainta eloaad between 
January 20, If 81 aad June 30, 1912, IS. « (113 of 597) ara la this cat a gory. 
Of TitU IX complaints eloaad during chac period resulting in a one banal it eo 
tha coaalalnaac , 29. kl (84 of 286) ara in chla category. Flgur'ea on alenencery 
and secondary athlaclca caees would ineraaaa thaaa pareancagaa. 

tfCPHgWPATlOW 

1 racoaaend chat tha Depart nan c appeal tha Richmond daelalon because it la jo 
overly broad aa to intarfer vich the evtrydey enforcement ectlvltlea of OCR. 
Further, tha poaitlon cakan ay tha court on a miabar of aubacanclva laauaa 
concradlcca tha weight of existing caaa lav, dispute* cHa validity of tha 
Dapartaanc *• ragulatlona, and jaoperdlzcs the ability of OCR to effectively 
perforates statutory due las. 

ATTAGCCNTS : 

Tab A: Dletrlct Court opinion in Richaond caaa. 
Tab I: Circuit Court opinion In jrova City caaa. 

L*ai ox acaa of cha Collagaa and universities located within tne 
Eastern District of Virginia, aa wall aa a liat of aoaa of tha 
Cauntlaa and Cltlaa that ara locatad within the Eaatarn District 
of Virginia. 



PREPARED It: OCR : LITIGATION: R.FOSTER :.«/ 18/ 82/ 24 5-031 2 
CONTACT: H • SINGLETON: 245-7680 
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Mr. Edwards. Thank you very much, we appreciate your testi- 
mony and we will have questions when all three of the panelists 
have completed their statements. 

The next witness to speak will be M$. Nancy Mattox of the Dis- 
ability Rights and Education Fund. 

Ms. MXttox. Thank you, Mr. Chairman. 

Mr. Chairman, and members of the subcommittee, I am Nancy 
Mattox and I am here today to present testimony on behalf of the 
Disability Rights, Education and Defense Fund of Berkeley, Calif. 

Mr. Edwards. Speak up, please. 

Ms. Mattox. OK. My apologies for the lateness of my testimony 
to this committee. I am sure you are aware that this has been a 
very busy week for disability issues. 

DREDF* is a national organization committed through its educa- 
tional community organizing and research activity to the advance; 
ment of independence for disabled people. We serve a national net- 
work of over 4,000 disabled people, parents of disabled children, 
and their advocates, by providing information and support on dis- 
ability rights. 

For the past 3 years, our organization held contracts from the 
U.S. Department of Education, Office for Civil Rights, to conduct 
training programs across the country on section 504 implementa- 
tion and enforcement. 

It was our charge to provide necessary followup to each trainee 
to remedy problems of noncompliance in their areas. I came to 
DREDF from a program in North Carolina which conducted such a 
Jamming program for the northeastern part of the country and in 
theSouth. ^ # 

As a technical assistance person for that organization, I became 
very familiar with the Office for Civil Rights, in both Dallas and 
Atlanta. 

In preparing for this hearing, we contacted personnel within the 
Office for Civil Rights in Atlanta and in Dallas, Chicago, and 
Washington. Our sources assured us that the caseload presently 
being carried by staff investigators in these regions was down sig- 
nificantly from months ago. 

In Chicago, which may be one of the busiest regions in the coun- 
try, the caseload is down to about 18 cases per investigator and in 
Denver, it is down perhaps to less than one case per investigator. 

There are a number of reasons why we think this caseload has 
fallen off. We would like to think it is because there are a lot of 
smart disabled people out there who are working with recipients 
on their own getting some sort of voluntary compliance and who do 
not need Federal intervention. 

We have concerns that the administration's plans to change both 
Public Law 94-142, as reported in today's paper, and section 504, 
may be frightening people off into thinking that some of the pro- 
tections they have now will not exist in a few months. 

However, we are also concerned by reports from advocates in 
some States that the Office for Civil Rights may have lost credibil- 
ity in assuring that civil rights complaints are properly investigat- 
ed and compliance enforced. Thus, disabled people now choose op- 
tions other than the OCR complaint process to resolve problem 
areas. 
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Our displeasure with the Office for Civil Rights is not something 
new which began with this administration. For several years, our 
concerns have centered around recurring issues involving excessive 
violations of the Adams order timetables, insufficient documenta- 
tion of findings and individual complaints and inconsistent findings 
in complaints involving similar issues. T 

However, since 1981, the Office for Civil Rights has begun at 
least two changes which we believe soften OCR's assurances that 
compliance will be vigorously enforced. We refer specifically to the 
establishment of hold categories and directives from OCR Washing- 
ton 'to regional offices that when recipients agree to take corrective 
action to remedy discriminatory acts, letters of finding should not 
state that the recipient has violated civil rights laws. 

The first thing I want to talk about in detail is the establishment 
of hold categories. The Office for Civil Rights began a process in 
about September of 1981 to reorganize the manner in which com- 
pliance reviews and complaint investigations were conducted. 

One of the first things they did was develop a whole series of 
hold categories. Of the six hold categories created, five deal with 
section 504. Some of them include employment, catherization, psy- 
chotherapy, discipline, extended school programs, and auxiliary 
aids in poet-secondary institutions. 

We believe these actions are in direct contradiction to existing 
504 mandates and interagency guidelines. The internal review 
process is occuring without adequate notice and opportunity to 
comment by the class of disabled people protected by 504, and it 
undermines the coordinating authority and responsibility of the 
Department of Justice, pursuant to Executive Order 12250 and the 
504 interagency guidelines. 

In employment, prior to August 6, 1982, five circuit courts held 
that 504 did not convey protections from discrimination in employ- 
ment unless the purpose of the Federal financial assistance was to 
provide employment opportunities. 

The Office for Civil Rights continued to hold from investigation 
all employment complaints, including those complaints filed in re- 
gions not covered by such decisions and those complaints for the 
purpose of the FFA may well have been to provide employment. 

On August 9, Department of Justice Assistant Attorney Generai 
Brad Reynolds, in response to a letter of complaint filed by our or- 
ganization sent a memo to then Assistant Secretary for Civil 
Rights, Clarence Thomas, requesting that the hold be lifted from 
complaints in regions not covered by a restrictive interpretation 
and that all employment complaints be processed where the pur- 
pose of the assistance was to provide employment opportunities. 

There is no word on what happened after this memo. On May 24, 
Acting Assistant Secretary Harry Singleton lifted the hold from 
title IX employment complaints, following the North Haven deci- 
sion by the Supreme Court. 

He also reported that an analysis of North Haven 's applicability 
to section 504 would be forthcoming. No such analysis has yet ap- 
peared. 

Disability is eager to find out whether, indeed, 504 will be ex- 
tended to employment because very, very recently in August and 
September, we have had two circuits throw out the decisions made 
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by the previous five circuits and rule that employment discrimina- 
tion is covered by section 504. ' 

Despite Mr. Reynolds' memo to the Office for Civil Rights and in- 
dications that the office would soon reach a decision on 504s appli- 
cability to employment, OCR personnel in Dallas, Atlanta, Chicago, 
and Washington reported to us this week, that the hold has not 
been lifted from employment complaints or any other restricted 

areas. , » 

Hold categories for some of the other areas include extended 
school year programing, catherization, discipline and psychothera- 
py. All of them very important to children in school. 

Presumably, the Department looked to clarify some of these 
issues in its proposed regulations for Public Law 94-142, published 
on August 4, proposals which are receiving overwhelming disap- 
proval by disabled people, their advocates, and school districts 
across the country. 

The Department of Education proposed specific regulatory lan- 
guage which would allow disciplinary sanctions to be exercised 
against disabled children without the opportunity for a hearing, 
except in those instances where nondisabled children are provided 
hearings for suspensions or expulsions. 

For the remaining three areas, the Department has requested ad- 
ditional public comments to be submitted and to give the Depart- 
ment direction formulating appropriate policies. 

I should note here that yesterday Secretary Bell withdrew some 
of these areas, although discipline was not one. The withdrawal ot 
some of those six areas from the education regulations is only 
going to throw us into more confusion and leave these issues up to 
interpretations by the individual regions, which we believe is a 
problem. ... 

Existing case law in the areas of catherization, psychotherapy, 
and extended school year program is very clear. A December 3, 
1981, memo from Deputy Assistant Secretary Michael Middleton to 
Mr. Thomas, outlines a whole series of cases which might require 
the specific related services to be provided by recipients. 

Middleton's memo states "law and policy on each of these ques- 
tions is clear" and recommends that "the hold categories be de- 
leted." . A .„ . . . 

Ten months later, the hold categories are still in place and the 
Department, rather than providing clarification in its proposed 
rules, only asks the public for additional guidance during the com- 
ment period. ^ _ 

This December 1981 memo to Mr. Thomas conceded that the cre- 
ation of hold categories had "stifled morale in OCR, and more im- 
portantly, impeded the timely processing of a number of com- 

Pl A?though Middleton's instruction to regional OCR directors in 
December noted that the creation of hold categories .did not mean 
that case processing activities are to stop," our organization h^s- 
been told by OCR personnel in Dallas and Atlanta, that thejogion- 
al offices have in fact ceased processing the majority ofc^s^s which 
might fall under a hold. rr^f^ * > j 

The other problem that we have is what Ms^Jfcmn just referred 
to, compliance by corrective voluntary acjioff In October of last 
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year, a memo was sent from the Departmental Division for Litiga- 
tion, Enforcement, and Policy Service through the Deputy Assist- 
ant Secretary for Civil Rights, notifying regional directors that the 
Office for Civil Rights was implementing a new program to encour- 
age early voluntary compliance settlements with recipients. 

LEP's suggested that a "violations-corrected" letter of finding be 
written after the recipient had submitted a corrective action plan 
which would find the recipient to be fulfilling its obligations or in 
compliance upon completion of the remedial steps. 

This and subsequent memos from OCR directed investigators to 
write letters of finding in such a way that when recipients agree to 
correct discriminatory acts, the LOF should not state that the re- 
cipient has violated civil rights laws. 

Cases could be closed after the receipt by OCR of plans for com- 
pliance. 

. The problems with this are very obvious. One of the complaints 
that we are receiving from people in the field is that if the recipi- 
ent decides not to follow his own voluntary compliance plan, what 
option does that have for the people that began the complaints to 
begin with? 

Does yet another complaint have to be filed with the Office for 
Civil Rights on the exact same issues? And specifically, what kind 
of followup is being done by OCR in the field? Our reports say very, 
very little. 

We have been told that sometime during the month of August, 
Mr. Singleton has directed the regional offices to return to earlier 
practices of clearly stating findings of noncompliance and evidence 
of clear compliance efforts before cases are closed. 

We dff not have that memo. We have been assured that that 
action has been taken, and we hope that it has. 

We have had a number of complaints over the past years. In the 
spring of 1951, attorneys from the Texas and Oklahoma Protection 
and Advocacy Systems and two private advocates filed a joint com- 
plaint with the Department of Justice, charging that the Office for 
Civil Rights in Dallas was not adequately enforcing 504. 

The group charged that OCR region VI was negligent in their ad- 
herence to Adams order timeframes, that insufficient documenta- 
tion was being gathered in complaint investigations by a number of 
field staff, that findings in cases involving similar situations were 
very dissimilar. 

The Department of Justice found in April of 1982 that while 
charges that OCR was unnecessarily delaying 504 compliance activ- 
ities, could not be substantiated, the charges of inconsistent find- 
ings and inadequate training of field investigators could not be ig- 
nored. • 

The Department of Justice recommended that for the following 6 
months, the quality assurance branch of the Planning and Compli- 
ance Service specifically monitor all the 504 activities in region VI. 

That 6-month review should be ending about now, and we will be 
monitoring the results. 

In reviewing some of the cases that were submitted to this sub- 
committee over the last 2 years, we have been encouraged by a 
number of things, frankly. 
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Some of the investigations have been very good. A school district 
called the Amite County public schools in Mississippi, had a com- 
plaint filed against them, and the LOF showed that appropriate, 
good statistical data had been gathered on the school's placement 
procedures, among other things, and all of these things dispropor- 
tionately had an adverse impact on black students. 

The problem still exists, however. While the Atlanta office con- 
ducted a good investigation of the Amite County public schools on, 
among other things, alleged discriminatory treatment of black stu- 
dents, the same office conducted a very poor investigation charging 
title VI and 504 violations of the school district in Amory, Miss. 

The investigator in the Amite County case gathered data to show 
the total school population by race, compared to the population of 
special education programs by race. The Amory investigator never 
cited the racial composition of the district and finds that the school 
district is in compliance, even though some troubling information 
is given. 

We find that 94 percent of white students who were placed in special education 
were placed in specific learning disabilities classes. We find that 27 percent of black: 
students placed in special education programs were placed in specific learning dis- 
ability classes and the other 73 percent were placed in classes for educabie mentally 
retarded children. 

They end their complaint with, "Only black students are placed 
in educabie mentally retarded classroooms," and still the Office for 
Civil Rights found the school system in compliance. 

We have received no indication that OCR has gone back to moni- 
tor whether the voluntary steps have yet been taken. 

One other area, other than OCR and complaint processing, is 
OCR's gathering of data collection where disability is concerned. 

In June 1982, OCR released to all superintendents of public ele- 
mentary and secondary schools, their civil rights survey, asking for 
numbers of children served in their programs by race, sex, and 
handicapping condition. , 

A number of statistics are not kept on disablea children. Specifi- 
cally, no data is requested on the sex, race, or fcthnicity of special 
education students except for five conditions: Mentally retarded, 
the speech-impaired, the severely emotionally /disturbed, and those 
children with specific learning disabilities. 

No information is requested in these areas for children who are 
hard of hearing, deaf, visually impaired, mobility impaired, blind, 
et cetera. 

We have no idea, why this information is not requested except 
the problems of mislabeling, particularly of minority children, usu- 
ally become noticed because of the overuse of the five categories 
mentioned. m _ _ _ . , - 

It is also interesting to us that OCR has blocked out one part of 
the reporting form which would allow disabled children to be 
counted in the gifted and talented programs. 

Is this because OCR does not want children counted in two differ- 
ent categories, both gifted and talented and disabled, or is it be- 
cause of a perception that disabled children could not qualify for 
gifted and talented programs? n „ 1A _ _ 

No information is required for the number of faculty or staff who 
identify themselves as disabled. Given that subpart (B) of the De- 
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partment of Education's existing 504 regulations requires recipi- 
ents to employ and advance in employment qualified handicapped 
persons, shouldn't these statistics be gathered to monitor compli- 
ance? 

I have attempted to outline the problems the disability communi- 
ty faces in processing discrimination complaints through the Office 
for Civil Rights. 

The creation of hold categories contrary to intent often slow the 
timely processing of complaints or held complaints up altogether. 
The Office for Civil Rights has spoken to the need for suspending 
hold categories in areas dealing with the provision of services to 
school-age children. 

The practice of OCR in writing letters of finding of compli- 
ance 

Mr. Edwards, Because of a vote in the House, we will have to 
recess for about 10 minutes. Sorry. 



Mr. Edwards. The subcommittee will come to order and you may 
proceed. 

Ms. Mattox. I am going to come to a close here, Mr. Chairman. 
We have two major concerns, the hold categories, which keep com- 
plaints from being processed, and which are not there for a good 
reason, anyway, and the way that the Office for Civil Rights is 
writing letters of finding that there is compliance found, and very 
little followup of the corrective action plans. 

We have a series of suggestions for the subcommittee, if you 
would like to take them under consideration. 

Thank you. 

[The statement of Ms. Mattox follows:] 



[Recess.] 
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Stai tment or Nancy Mattox 



Mr. Chairman and Members of the Subcommittees 

I am Nancy'Mattox, and am hare today to preaent teatimony 
on bahalf of tha Diaability Rights Education and Defenaa 
Fund, Inc. (DRKDF) of Berkeley, California. Tha Diaability 
Rights Education and Defenaa Fund ia a national organization 
committed through ita educational, community organizing, 
and reaearch .activities to the advancement of independence 
for diaabled people. DREDF aervea a national network of 
over 4,000 diaabled people, parents of diaabled children 
and their advocates by providing information and support 
on diaability civil rights. 

For the paat three yeara, our organization held 
contracts from the U.S. Department of Education - Office 
for Civil Righta to conduct training programs for disabled 
people and their advocatea on Section 504 implementation 
and enforcement, and to provide the neceaaary follow-up 
assistance to remedy problems of noncompliance. That work 
afforded us an opportunity to work cloaely with the Office 
for Civil Righta' regional officea and to monitor their 
inveatigation and enforcement capabilities. 

In preparing for thia hearing, we contacted personnel 
within the Office for Civil Rights in Atlanta, Dallas, 
Chicago and Washington. Our sources assured us that the 
caaeload preaently carried by staff investiaators in 
the regions was down significantly from previous months. 
We are sure there are any one of a number of reasons for v 
this. We would like to think that, in the area of disability 
complaints, knowledgeable disabled people are working well 
with recipients to bring programs into voluntary compliance 
with Section 504. We believe that the present regulatory 
review of Public Law 94-142 (the Education for All Handicapped 
Children Act) and Section 504 has caused concern among 
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disabled people that seine of the present projections included 
in these regulations may be eliminated in the months to 
come. However, we are also concerned with reports by 
advocates in some states that the Office for civil Rights 
■ay have lost credibility in insuring that civil rights 
complaints are properly investigated and compliance enforced, 
and that disabled people now choose options other than 
the OCR complaint process to resolve problem areas. 

The disabled community's displeasure with the Off ice ~ 
for Civil Rights tn not a new phenomenon which began 
with the start of this Administration. For several years, 
our concerns with OCR have centered around recurring issues 
involving excessive violations of the Adams Qrder timetables, 
insufficient documentation of findings in individual 
complaints, and inconsistent findings in complaints involvina 
similar issues. However, since 1981, the Office/for civil 
Rights has instigated several changes in its standard 
operating procedures which we believe soften/OCR's assurances 
that compliance will be vigorously pursue^ We refer specifically 
to the establishment of "hold categories", and directives 
from the OCR-Washington to regional offices that, when 
recipients agree to take corrective action to remedy 
discriminatory acts, Letters of Finding should not 
state that the recipient has violated the civil rights 
laws. 

The establishment of hold categories - The Office 
for Civil Rights issued internal memoranda to Regional 
Directors restricting pre-letter of finding negotiations 
on specific areas of Section 504 by Regional OCR investi- 
gative officers (September 4, 1981 and October 19, 1981). 
The 504 areas under restriction include employment, catherization, 
psychotherapy, discipline, extended school years programs, 
and auxiliary aids in postsecondary institutions. These 
actions are in direct contravention of existing 504 mandates 
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and inter-agency guide 1 1m s. The internal review proceae 
ia occurring without adequate notice and opportunity to 
co— ent by the claaa of diaabled people protected by 
Section 504 , and it undermines the coordinating authority 
and responsibility of the Department of Justice pursuant 
to Executive Order 12250 and the 504 Inter-Agency Guidelines. 

e Employment - Prior to August 6, 1982, five Circuit 
Courts held that 504 did not convey protections from discrimination 
in employment unless the purpose of the federal financial 
assistance was to provide employment opportunities. The 
Office for Civil Rights continued to hold from investigation 
all employment complaints , including those complaints filed 
in regions not covered by such decisions and those complaints 
where the purpose of the federal assistance may well have 
been to provide employment. 

On April 9, 1982, Department of Justice Assistant 
Attorney General William Bradford Reynolds, in response 
to a letter of complaint filed by our organization, sent 
a memo to then-Assistant Secretary for Civil Rights Clarence 
Thomas requesting that the hold be lifted from those 
complaints in regions not covered by a restrictive inter- 
pretation, and that all employment complaints be processed 
where the purpose of the assistance was to provide employment 
opportunities (see Attachment A). On Hay 24, 1982, Acting 
Assistant Secretary Harry Singleton lifted the hold from 
Title IX employment complaints, following the Supreme Court's 
decision in North Haven Board of Education v. Bell , and 
reported that an analysis of North Haven's applicability 
to Section 504 would be forthcoming. NO such analysis 
has yet appeared. Two Circuit Courts recently ruled 
that Section 504 was intended to convey employment coverage 
( Jones v. MART A , 11th. Circuit Court of Appeals, No. 81-7746, 
August 6, 1982, and LeStrange v. Conrail , 3rd. Circuit Court 
of Appeals, 501 P. Supp. 964, September 1, 1982). Despite 
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Mr. Reynold! a memo to the Office for Civil Rights and indication! 

that' the Office would raach a deciaion aoon on 504 9 a 

applicability to employment, peraonnel with OCR in Dallas, 

Atlanta, Chicago and Washington reported to ua this wee* 

that the hold haa not been lifted from employment complaint ■ 

or other restricted areas. 

e Other hold categories - Holds atill continue in 

the areas of extended achool year programming, catherization, 

discipline and psychotherapy. Presumably the Department 

looked to clarify some of these issues in its proposed 

regulations for Public Law 94-142, published Auguat 4, 1982 # 

proposals which are receiving overwhelming disapproval by 

disabled people, the ,r advocates a/id achool districts across 

the country. The Department of Education proposed specific 

regulatory language wuich would allow disciplinary sanctions 

to be exercised againut disabled children without the 

opportunity for a hearing, except in those instances where 

* 

nondisabled children are provided hearings for suspensions 
or expulsions. For the remaining three areas, the Department 
haa requested additional public comments be submitted to 
give the Department direction in formulating appropriate 
policies . 

However, existing case law in the areas of catherization, 
psychotherapy and extended achool year programming clearly 
points to the school district's responsibility to provide 
such services if necessary to keep a child in an appropriate 
placement, A December 3, 1981, memo from Deputy Assistant 
Secretary Michael Middleton to Thomas outlines a succession 
of cases which require these specific related services to be 
provided by the recipients (see page 2 of Attachment B) . 
Middleton 1 a memo states, "Law and policy on each ot these 
questions are clear," and recommends that "this hold category 
be deleted." Nearly ten months later, the hold categories 
are atill in place and the Department, rather than providing 
clarification in its new proposed regulations, only asks 
the public for additional guidance during the comment period. 
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The Office for Civil Rights has already admitted that 
existing case law clarifies the issue; why try to change 
through the de regulatory process what has not been conceded 
by the courts? 

It should noted that Middleton's memo to Thomas 
also concedes that the creation of hold categories had 
"stifled morale in OCR and, more importantly, impeded the 
timely processing of a number of OCR cases." Although 
Middleton's instructions to Regional OCR Directors in 
December, 1981, noted that the creation of the hold categories 
did "not mean tl^tt case processing activities are to stop" 
(see Attachment C) , our organization has been told by OCR 
personnel in Dallas and Atlanta that the regional offices 
have in fact ceased processing the majority of cases which 
might fall under a hold. 

Compliance by voluntary corrective action . On October 
19, 1981, a memo waj#sent from the Departmental divison for 
Litigation, Enforcement and Policy Service through the Deputy 
Assistant Secretary for Civil Rights notifying Regional 
Directors that the Office for Civil Rights was implementing 
a program to encourage early voluntary compliance settlements, 
or pre-LOF settlements, with recipients (see Attachment D) . 
LEPS suggested that a "violations corrected" Letter of \ 
Finding be written after the recipient had submitted a corrective 
plan of action which would find the recipient to be "fulfilling ■ 
its obligations", or in compliance, upon completion of the 
remedial steps. This and subsequent memos from OCR directed 
investigators to write Letters of Finding in such a way 
that, when recipients agreed to correct discriminatory 
acts, the "LOF should not state that the recipient has 
violated the civil rights laws." Cases could be closed 
after the receipt by OCR of plans for compliance. One* of \ 
the problems that this creates is: what happens if the 
recipient indeed does not meet the compliance agreement and 
the case is closed? Is the complainant required to file 
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another complaint against tha recipient? Tha key, of 
course, ia in follow-up monitoring by the Office for 
Civil Rights. 

In reviewing co m p laint resolutions which have been 

rendered by OCR-Region VI since 1981, we were pleased 

to find some complaints which contained specific timelines 
for remedying' noncompliance (#06812006 - Guidrv v. University 
of Southwestern Louisiana , #06801239 and #06801249 - Garcia 
v. Regional School for the Deaf , #06811078 - VanOsdol v. 
Perkins-Tryon School District , etc.). The correspondence 
indicated that the schools had either already come into 
compliance by making necessary modifications during the 
negotiations settlement or voluntarily 'submitted progress 
reports to the Office for Civil Rights, riowever, the material 
supplied to ut by OCR di<J not contain any follow-up correspondence 
from OCR to the schools. He contacted Mr. Gerald Garcia, 
one of the complainants listed above, and Mr. Garcia informed 
us that he was only contacted once since receiving the letter 
of settlement to check on the progress being made at the 
school, but the contact was made by the State Educational 
Agency, not by the Office for Civil Riqhts. While there was 
insufficient time to make contact with a number of former 
complainants and cannot then say that we have established 
a pattern for lack of follow-up, we were told this week 
by OCR personnel in Chicaqo and Washington, and private 
attorneys in Austin, thai follow-up by the Office for 
Civil Rights of these settlements is ver> minimal* A contact 
with OCR in Chicago told us that follow-up was left up 
to the conscientiousness of the field investigator or the 
tenacity of the original complainant. The burden of compliance 
monitoring may have shifted to the complainants , not to OCR. 

We have been told that during the month of August, 
Mr. Singleton has directed the Regional Offices to return 
to the earlier practices of clearly stating findings of 
noncompliance and having evidence of clear compliance efforts 
before cases are closed. While we have not been able to 
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obtain copies of any such directives at this time, we 
would hope that, the former practice is\now in place. 

Other concerns - Over the last three years, we have 
heard a substantial number of general complaints from 
our network, particularly reqarding the operations of the 
Offices for Civil Rights in Dallas and Atlanta. In the 
spring of 1981, attorneys from the Texas and Oklahoma 
Protection and Advocacy Systems fl ni* tttO- yr±V&te~ advocates 
filed a joint complaint with the Department of Justice 
charging that the Office for Civil nights in Dallas was 
not adequately enforcing Section 504 . This group charged 
that OCR-Region VI was negligent in their adherence to. 
Adams Order timeframes; that insufficient documentation 
was being gathered in complaint investigations by a number 
of field staff; 'that findings in cases involvinq similar 
situations were very dissimilar, etc . The Department of 
Justice found in April of 1982 that while charges that 
OCR was unnecessarily delayinq 504 compliances activities 
could not . be substantiated, the charges of inconsistent 
findings and inadequate training of field investigators 
could not be ignored. The Department of Justice recommended 
that for the following six months, the Quality Assurance 
Branch of, the Planning and Compliance Service specifically 
monitor all of the 504 activities of Region VI 1 s Elementary 
and Secondary Division. That six-months review will be 
ending the first week of October and our office will 
monitor those results. 

Our office did review many of the cases which were 
received by the Subcommittee over the last week, and is 
pleased by some of the things we find. The Office for 
Civil Rights in Dallas reopened a case involving Coweta 
Public Schools in Oklahoma, conducted a more thorough 
investigation, provided sufficient documentation, and 
clearly stated violations. The Atlanta regional office 
conducted an apparently thorough and comprehensive investigati 
v. 
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a disproportionately adverse impact on Black students. 

However, some problems apparently still exist. While 
^ the Atlanta office conducted a good investigation of 
the Amite fcounty Public Schools on, among other things, 
alleged discriminatory treatment of Black students, the 
Office conducted a fairly poor investigation charging Title VI 
and Section 504 violations of a school district in Amory, 
Mississippi. The investigator in the Amite County case 
gathered data to show the total school population by race, 
compared to the population of special programs by race. 
The Amory investigator never cited the racial composition 
of the district, and finds the school system in compliance 
even though some troubling information is given: "We found 
*Hat 94% of the white students who were placed in a special 
education program were placed in SJdD (specific learning 
disability). We found that 27% of the black students 
placed in a special education program were placed in SLD and 
the other 73% were placed in EMR (educable mentally retarded). 
Only black students were placed in EMR. * 

We^ find that in some of the cases reviewed, Adams Order 
timetables were still exceeded but this may be caused by 
the time allowed school districts to develop corrective 
action agreements with OCR investigators. We also find that 
timetables are exceeded in almost every case where the Letter 
of Finding is referred to the Washington Office for Civil 
Rights for approval. The total number of cases being reviewed 
by OCR -Washing ton was not available to us. Overall, these 
general complaints are very difficult to fully analyse without 
access to full sets of documents including the original complaint, 
all communication from OCR to the recipient and from the 
recipient to OCR, etc. 



Before concluding, there is another area of OCR's 



\ 



69 




66 



operation which concern* us - that of data collection. 
On June 9, 1982, OCR released to all Superintendents of 
JEublic^lementarx and secondary school* 4iheir civil rights 
survey asking for numbers of children served in their 
programs by race, sex and handicapping condition. A number 
of statistics are not Kept on disabled children. Specifically, 
no data is requested on the sex, race or ethnicity of special 
education students except for five conditions: educable/ 
trainable mentally retarded, the speech-impaired, the 
severely emotionally disturbed, and those children with 
specific learning disabilities. No information is requested 
in these areas for children who are hard of hearing, deaf, 
visually impaired, mobility impaired, health impaired, 
deaf-blind, etc. We have no idea why this information is 
not requested, except that problems of mislabelling particularly 
minority children disabled usually become noticed because of 
the overuse of these five categories. 

It is also interesting to us that OCR has blocked 
out one part of the reporting form which would allow 
disabled children to be counted into gifted and talented 
programs. Is this because special needs children should 
not be counted twice in the annual child count, or is 
it because of a perception that disabled children may not 
qualify, because of their disabilities, for accelerated 
classrooms? 

No information is required for the number of faculty 
or staff who identify themselves as disabled. Given that 
Subpart B of the Department of Education's existing 504 
regulations requires recipients to "employ and advance in 
employment qualified handicapped persons," shouldn't these ^ 
statistics be gathered to monitor compliance? . 

No data is required for the number of disabled students 
(by disability) who successfully complete high schools 
programs and graduate. , 

The recently-approved data col ltctiorf instrument 
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asks respondents to note the number of schools with 

-a cce ss ible entrances, restrooras , and sciences laba, but 

requests numbers for children in wheelchairs only . Presumably, 
asking school districts for such figures" is a means of 
measuring the cost-effectiveness o^roaking schools 
accessible, but the figure would not take into account 
children with general mobility impairments. 

We wish to raise^ the issue of data collection because 
the information- collected in the past has often not sought 
information^ on the race and sex of disabled people, and on 
the measures of their success- through graduation from 
igh school programs, participating in home economics 
or industrial arts courses, etc. The new survey instrument 
appears to be biased and limiting. 



o Conclusion - I have attempted to outline the 

problems the disability community faces in processing 

discrimination complaints through the Office for Civil 

Rights. The creation of hold categories, contrary to 

intent, often slowed the timely processing of complaints 

or held complaints up altogether. Office for Civil Rights 

officials have spoken to the need for suspending hold 

categories in areas dealing with the provision of services 

to school-age children. The practice of OCR in writing 

Letters of Findinq of compliance when recipients submit 

voluntary corrective plans somewhat clouds OCR real 

responsibility to promptly respond to investioations 

and issue binding requirements. It places the burden 

unfairly on disabled complainants to monitor the compliance 

activities of recipients, not on OCR where it belongs. 

If recommendations to this Subcommittee for possible 

| areas of action is in order, we would like the pose the 

following possibilities: 

1. That the Subcommittee encourage the Department 
of Education-Office for Civil Rights to release 
its analysis of the applicability of the North 
Have n decision to complaints filed under Subpart B 
of the 504 regulations - employment being central 
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to the full integration of disabled 
^ ' people; 

" — 2. T hat the Sub com mi tte e call on Mr, — 

Singleton to remove all hold categories 
from the area of related services for 
school age children and develop appro- 
priate guidelines for implementation of 
the named related services areas; 

3. That the Subcommittee support a policy 
within OCR to write letters of finding 
stating noncompliance with civil rights 
laws, to keep complaint files open until 
the Office has received evidence that the 
recipient has met the terms of compliance, 
and that investigators be required to 
systematically fol low-up . plans for 
voluntary compliance;^ 

4. That the Subcommittee request additional 
information ^rOm the OCR central office 
in Washington pertaining to the number of 
complaints in review, the average review 
period for proposed LOFs, the average 

^'number of complaints on the case load 
of investigators in the regions, etc. 

Thank, you for this opportunity. 
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U..S. Department ofjuUtec 
CivSi RighT Divlciotv 

ATTACHMENT A 



O/fiec •Jth4Autum*t A Uofney Gcnast hksliitttfon, D.C. 2Q530 



Mr. Clarence Thomas 
Assistant* Secretary 
Office for Civil Rights 
United States Department of Education 
Washington, D.C. 20202 
Csu 



Dear Mr. Jpacrmas: - 

We recently obtained a copy of. deputy Assistant 
o C S5 Ch f A,y^daleton^>c^er U ^ 1981 Sorandum 
XXSt 5 eglona i of rices concerrfir^ U;c disposition of 
certain types of cases. /W^are concerned by the directions 
providea iior the handler of employment xcr,>Plainto filed 
aSenS e d? Cl:i0n 5 ^i^ c Kch;-iUtation Act of 1973 as 

\ effect. -6^h^ f ^ dc 5 cria i ncd . chac . for the most part, the 
\ Si ? ^ nemoran duiu has been to a too the Processing of 

'-^<inhmv.,. « „ * 7 . ° . , correal, xn refusing to process 
deci^ons -n ?^ inCS in Ul ? 03c sCaUes covered oy the 
f?mt^ " n V hG * ccond . fourth and eighth circuits which 

Umxc ^04 employment coverage. However we Que"tim the 
?SSE XC £ y ° f to process Subpart U comolaints in U 

reeue4 Cr tr^ v 0t C0Vtir *? by Che ^li^s. *Thtrtf£S? we 1 

? • i y ° U P ror -? £l y notify your regional offices whose 
jurisdiction has not been limited by the circuit c-ur? 
decisions i:o begin accepting inves .igatinp and where 
s?ate? r wn^A *<"«W«&«U employee complaint" In i 
' yherc^coveragc has been limited, regional offices ' 
shovlu be informed that they nay process cSployment 
22fi ainC ; Wh0r S Ch ° purp0 ^ °* firant ic to provide 
^iEaVcl£2 al ^od diocrir,inauic. mi^ht impaction the 

? 7 * xna -'-ly. we rccomr^ad that in all 

^5™? your offices should accept complaints, even if they 

. cannot at Lhis time bo investigated, for the purpose of 
assuring a timely filing date. purpose or 

If your staff has any questions please have them 
contact Stewart B. Oneglia, Chief, Coordination and Review 
Section at 724-2222. 

» Si ncerel y. 



Wm. Bradford Reynolds 
Assistant Attorney General 
Civil Rights Division 
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UNITED STATES DEPARTMENT OF EDUCATION 
WASKNGTOM. D.C. 30M3 




ATTACHMENT B 

3 DEC 1981 

TO Clareaca Thomas 

Assistant Secretory for 
Civil light a 

ntOH : Mich lei X. Middle ton 
Deputy Aaeistant 8* 
for Civil Rights 

SUBJECT: Bolt Categories 

As a result of e number of discussions thst we have had over 
the past several weeks regerdlog . hold categoriee, you have 
requested my suggestions as to cech. In my view, the hold 
category concave is a food one, hut one that haa s t if led^m ojral e 
ln_OC1t e nd, more importantly » impeded, the timejjr_ processing of a 
mummer j£^Q£X_cases. Sicca we have demonstrated our ability Co 
' reVoiVe the many controvereial civil righte issues amicably, and 
ainca in recognition of chat face, you have authorized ma to 
proceed with oegotietioos in ceeas involving hold category issues, 
I recommend that the majority of these issues be dropped. The 
tsere existence of hold categories has proved to be e rallying 
point erouod which our detrectors can accuse us of pulling back oo 
our enforcement efforts, ly dropping most of the hold categories, 
we minimize chat argument, ly resolving cases involving chose 
issues through voluncary settlements where possible, we continue 
to enforce these civil r. *hts lews aaicably and non-intrusively 
es Congress intended. Dropping these categories would not in 
eny wey interfere with the Secretory 1 a prerogative of cloaely 
scrutinizing lattera of findings of violations. 

My specific recommendations follov: 

1. EMPLOYMENT JUltlSDICTION UNDER TITLE IX AND SECTION 504 

Issue: The extent co which Title IX end Seccion 504 empower che 
Depertmenc co require nondiscriminatory employment policies end 
preccicea from recipience of Federal financial assistance. In 
cha pest OOL haa taken jurisdiction over 1) employment qua employ- 
ment and 2) employment practicea which have an adverae impact 
on student benef icieries of Federal assistence. 

Status: Cases arising under both types of jurisdiction ere placed, 
an hold. As of 10/20/8i, 124 cases were on hold in thie 
category. 
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Reeoaaendatioa: All enforcement activity in Title IX Subpart-E cases 
should remain suspended pending the Suprene Court's decision in North 
Haven. All Titla IX Subpart D cases should continue to be inves tigated 
consistent with existing policy. We recommend' suspending enforcement of 
Section 304 Subpart B employment cases until the issues involved are re- 
solved. Title IX Subpert E and Section 504 Subpart B ca'ses should, therefore, 
remain on hold. 

2. RELATED SERVICES UNDER SECTIOH 504 

e. Catheterization 

b. Psychotherapy 

Issue: Whether the requirement that recipients of Federal financial 
assistance make eve 11 able to each handicapped child a free appropriate 
public education, including special education and related aids *nd services, 
specifically reeuiree the recipient to M Ve availablt catheterization and 
psychotherapy services. 

c. Extended School Tear 

Ieeue: Whether the recipients must make available a longer school year as 
a "related service" for those children whose handicap requires additional 
time in school. 

Status: All cases are plaecd on hold. As of 10/20/fl, 49 cases were on 
hold ir. the above three categories. Our data on the related services 
question i» not broken down into subcategories of catheterization, psycho- 
therepy and extended school year. 

Recommendation: Law and policy on each of these questions ere clear. The 
Department's regulations require the provision of related services. In 
addition, three Federal courts have held that the provision of catheter- 
ization servleee is required by Section 504: Tatro v. Texas, 625 F.2d 557 
<5th Clr. 1980); Tokarclk v. JForest Hills School District , No. $0-2844 
(3rd Clr. Sept. 3, 198U; and Halrston v. Droslck 167. 4?3 f. Supp. 180 
(S.D. W.Va. 1976). Coults have also ruled that psychotherapy is required 
as s related service unjer Section 504: FaPacoda v. Connecticut . No. H-80-' 
630 (D. Conn. May 22, 1981) ; Gary 1. v. Cror.ln , No. 79-C-5383 (E.D. 111. 
July 17, 1980); In the Matter of the "A" Family , 602 ?.2d 157 <S.Ct. Mont. 
1979). Finally, all of the courts which have addressed the "extended school 
yeer" question have held that the absolute exclusion of educational 
programming in excess of 180 days is prohibited: Battle v. Pennsylvania . 
629 F.2d 269 (3rd Cir. 1980); Georgia Assoc. of RetardeT Citizens v. McDanlel , 
No. C78-1950A (N.D. Ca. April 3, 1981); Anderson v. Thompson , 495 F. Supp^ 
1256 (E.D. Wis. 1980), affd in part, Ko. 50*2364 (7th Clr. Sept. a, 1981); 

In the Hatter of Scott X . 52 Misc. 2d 681, 400 N.Y.S.2d 289 (Fam. Cf. 
1977). Even though the related services question in each of these three 
areas is being evaluated in the context of the regulations review project. 
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the clarity of our existing regulations and cht state of cht casa lav on 
cha subject do not allow us to caasa to apply cha lav In this araa until 
tha Depertaent da c Idas to cugsgc In tha ruleoakin* proeass to change thst 
lav where it has tha disc rat Ion to do so. Ha, therefore^ recoanend that 
tMi wtJ gm gu ry W delat e d a n d th e f three r a sa s he pr ocas sad laacdlote ly 



undar axl sting OCR volley. Currant ly, OCX takes tha position that 5 f these 
Services ara inclodad la an approprlataly developed IE?, a raciplant aust 
provide thaa. Xf , aa a rasult of tha regulations raviav proeass, tha 
Dapartaant dacidaa to saak revision of thosa portions of tha regulations 
which ara at is sua hara, anforcaaant should ba suspended, as was dona In 
tha Tit la IX Subpart Z aaployaent Issue, and tha issues placed oa hold. 

3. ATHLETICS tWDttL TITLE XX 

Issue: The definition oZ equal educational opportunity in Interscholastic 
end latercollegiete athletics programs. 

Status: All ethlatlcs cases irrespective of issue ere being held et head- 
quarters, with the exception of Intcrcollegletc athletics LOTs which have 
proved capable of settleaant. As of 10/20/81, 36 athletics cescs ware oa 
hold. 

ftecoaaendatlon: 

a. Intercollegiete Athletics 

The pre sect policy is to hevc all letters of findings vhich cite e recipient 
postsccondery erhletics progrea for e vioietion of Title IX deelt with by 
headquarters personnel in cooperetion with the re|ions. Each such latter 
is evaluated tt>x legel sufficiency end the institution is then con tec ted 
in en effort to seek voluntery coaplience. This procedure hes resulted in 
aoicable settleaant? to date. Given the success of negotietions in this 
area, ve rccoaaand that this hold category be deleted. If the reguletions 
review process results in e Depertaentel effort to revise the ethlctics 
policy, the issues involved aey be pieced on hold. * 

b. Interscholastic Athletics 

We recommend thet Title IX athletics cescs erising in the context of 
eleven tary end eecondery education progress be processed under existing 
procedures. Because inter* choles tic et hie tics is not pert of rcguletions 
'review, there is no pending change in the Deparwaent's policy vhich aay 
justify placing cases in this category on hold. 

4. DISCIPLINE UNDER TITLE . VI, TITLE IX AND SECTION 504 

e. Title VI end Title IX 

Issue: Whether a vioietion of Title VI or IX exists where rece or 
gender is e fector In the edainistretion of discipline or where students 
ere dlecipllned differently on the basis of race or gender. 
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«Sr i .*iJL C *'I*; r Meh ? b " w "»»•"*•• »•«•«« o« Ch. bill, of r.c. or 
f ! *°»ini«"»tioo of dl.clpllnirj unction* or* oo hold. As 

•f 10/20/11, chit* ciiit win on hold In hiidsuirtirt. 

» 

KicoiMQdiclu: Thia tubtttntlvt arts 1* not Includtd oh th« regulations 
review frocMi. Thue, ..p.r.t. policy initi.tives suae b« underteken to 
ra.olv. the Secretsry'e concern here. Tba Secretary's con earn it aj i 
understand it. that dlaclpllne caaat cannot ba .ad. siaply on tha basis 
of statistical evidence. Xecofnlzlog that .duc.tlon cannot proceed 
i» • tuaultuout tnvlrontMat, ha vlahat to ba mora cartaln that dia- 
parltlaa in treatment art cha raault of unlawful discriainstion Va 
l^TH!^ iHlV "*?J!* n ? U ", W pr.psred for tha Secretary which will d.flse 
•« im SkS^JttS^S* Ut%l • t « d " di •PP 11 *" to casts arising undar 
H 100.3(b) and 10..31(b). Should thott standards b. found inadequate, v. 
will prepare an options manorandum basad upon tha Secretery's conctms 
with prtttat atandarda. DntU such tint as cha Stcratary has dacidad upon 
, J , j; r ; U w W*l »tandard. wt r.co—nd that this hold cat. gory bt d.l.tad. 
but that tba thraa cases prastotly htld tt httdquartars ba proctssad tt 
h.edquartere uadar tha oversight of J 0 sn Standlat. OCX's comunieation 

rl.ult^ ^"J" 7 !? ° ffl J!J ■ Bd th * P""" ltt » of thts. thrtt casts ahouli 
raault in cleer policy guid.nc. to tha reglone. 



b. Section 504 




Status: All casaa involving tha disciplina of handicapped studants 
without tha requisite procedural aaf .guards arc on hold. 

tacooModation: lacauaa cases arising in thia aras deal with technical 
qu.stiona of procedural safeguards, they ar. fraquantly capebl. of o.gotisted 
e.ttl.aent through t.chnical essistsnc. Giv.n th« r.lativ.ly sBall nuaber 
of ceses in this arc. and th.ir tusc.pt lbility to enicebl. settlement, w. 
recoaneud thet the casts bt processed through existing procedures. Sus- 
pension of enforcement in this eree is eppropriet. one. th. Department 
d.cid.s to chsnge existing policy end r.guletions which requir. the spp"i5>. 
cation of procedurel eef.guards und.r Section 504. s ** 

COMCLUSIOH 

Because of the n.gstlve tfftcts of th. .xisttnet of "hold" categories, I 
recoaaeod that aost be dropped. Only where the Depertaent has tsken 
concrete action to change exleting regulatory requirements or where our 
Jurisdiction is s.riou.ly questioned do I believe thst e "hold" status le 
appropriate. In euch eases, sll sctivity should cesse. * As to the reaalnlug 
l..u.s, I reeoaaend that OCX process caaea ae ususl. When asgotistions 
fsil, drsft ▼lolstloa LOT. will be eubaitted to you through the Early , 
Warning Keport for careful ecrutlny. 

APflOTZ . 'I >JC~ - ,Z' 7 y / 



DISAPFIOVI 
0TIE1 
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MEMORANDUM 



t/NTTZD STATES DEPARTMENT OF EDUCATi 

WaSKWGTON. D.C. J0303 
ATTACHMENT C 

DATEf 3 DEC 1981 
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TO ttflosaX Dirtctor* 

Office far Civil light* 
Xagieea I - X 

ntOK : Hicha.l A. Kiddl.ton ^ 
Depety Assist tot Secret, 
f.r Civil Right* 

SUBJECT: Enforcement Frecedurea in Bold Category Cum ( 

"Thl. acaortndua aupereedea all pravioue »eeorende relating to regional 

k flio?ut«nt activity in "hold category" caaaa and other caaea involving 

is.uea undtr pelicy revi.w. 

Th. «eaorao4iam ef unaeratending between OCR «nd the Secreterv's Office 
regard!*! EerTy Weming procedure, for latter, of finding, of civil 
rich*, viol.tlona (MOO) identif iea aix areea of policy reconsideration 
(see~TAB A). Theae policy araaa ere coaoonly leferred to ea hold 
categoriea." A» deacribed in the HOC, theae categoriea are: 

1. Eo?ley»ent (Title IX and Section 504); 

2. Catheterization (Saction 504); 

3. Paychotherapy (Section 504); 

A. Diacipline (Title VI, IX, and Section 504); 

5. Extended School Tear (Section 504); 

6. At hie tic a (Title IX) 

Tmi . ... th, only bald categoriea within OCX end they do not affect 
^"^enaThfSint of caaea. Whan a subat.ntiv. i..ue i. 
: hold category' for OCX enforcement purposes, it means that the i.au. i. 
on. 5h£. oc7polic* is under r.conaider.tion by the Secret.ry. During 

~-iod of reconsideration, the Secretary will exerci.e a higber 
d^.r; acrut n^To latter, of finding of violation in these -^.ntiv. 
u«».«r j oroces.ini .ctivities ere to atop. 

claT.-wi^: STlffi " U^ee"" V£* S Early Cn.plaint Xeaolution. 
S!!Itie.ti2n Fre-tOF Settlement end Early Warning Xeport procedures 
• hTou K'the^ppUcation of polici.a in effect prior ^^^. m 
vas placed on hold. You need not consult with w,?S P-ior to engaging in . 
Pre-LOF Settlenent negatiationa in hold category caaea. 
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Aa with all ciiii, if a recipient is unwilling to negotiste, the cese 
should be submit tad ao tha Early Wsrnlng Report. Turtheraore, if yo% 
entlclaace being unabla to achiava voluntary coaplisnca in any givan 
caaa. etaadard tOF claaraaea procedures ahould ba followed i» auaaittina 
tha caaa am tha Early Warning Report (EWR). Plaaaa kaap ua informal 
af your pragrees uaeer thaaa procedures. This ia aapacially nacaaaary 
for all caaaa submittal on VOL. Tha atatua of nagotiationa i» aacb 
caaa auat ba stated am tha EWE aubmiaaion. Mo caaa may ba aubmittad 
for tha Report malaaa nagotiatiaaa bava baan attempted. 

Among tha hold category* caaaa, tbara ara thoaa that raqulra tha 
iammdiata caaaatloa af procaaaing . (Saa Tab 1). Thoaa catagoriaa 
of caaaa ara: caaaa arising UD der tha Titla IX draaa coda ragulatioa 
which ara balag bald mending tha anticipated publication in January 1912 
of tha final rala dalatlag tha requirement of nondiacrialnatioa ia tha 
applicatioa of draaa codas; Titla IX Subpart Z esses which ehould ba 
procaaaad canaistamt with tha July 3, 1979 aaaorandua (Tab C); aad, 
Saction 30 4 Subpart B caaaa . I will aotify you vhan it bacamac 
nacaaaary ta caaaa activity in other catagoriaa 0 f caaaa. 
• 

Whara tha law, poller or any othar aattar which aay affact nagotlatloaa 
of a caaa la not claar in any 0 f tha abova daacrlbad catagoriaa, you 
should consult \XTS in accordanca with aatabliahad procedures, (saa TAB 



Attachaanta 

Tab A - October 13, 1911 MOU regarding Early Warning procedures 
Teb B - December 3, 1911 aaaorandua on hold category caeca 
Tab C - July 5, 1979 aaaorandua on Title IX Subpert Z 
Teb D - Septeeber 29, 1980 aaaorandua on communication procedures 
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MEMORANDUM 



UNITED STATES DEPARTMENT OF EOC 

WASHINGTON. D,C MU 



TO 



THRCUCH: 



Regional Directors * 
Office for Civil Rljfrts 
Regions X -X 



DATE: 



19 OCT 1981 



Michael A. Middle „ _ 
Deputy Assistant Secretary 
for Civil Rights / 




ATTACHMENT D 



FROM 



Antonio J. Califs 

Director for Litigation, Enforcement 
and Policy Service 



SJBJB7T: Interim Direction on Frs-LOT Settlement FroosAirea 

In sn effort?' to improve our performance under the Adams time- 
frame snd to reduce confrontations between OCR and recipients - 
of Federal assistance, we are implementing a program of encour- 
aging settlements in the early stages of our dealings with the 
recipient. This memorandum outlines interim procecVires for 
achieving p re-LDP settlements. Pre-LOF settlement procedures 
apply during the Investigative stage and, therefore, should 
not be confused with Early Complaint Resolution which occurs 
prior to an investigation. A more detailed explanation of OCR 
policy and procedures regarding pre-LDP settlements is belnfc 
developed in coordination with similar projects in PCOS and 
PRAS and will be forwarded to you as soon as possible* 

Sometimes emphasis on the letter of findings (LOP) has unneces- 
sarily inhibited our ability to achieve voluntary compliance 
from postsecondary educational institutions and local school 
districts. With this memorandum, we are encouraging you to use 
your best efforts to negotiate with recipients to achieve a 
settlement of the complaint which is legally sufficient and 
satisfies the needs of the complainant and the recipient. The 
Regional Director is responsible for identifying whether any . 
alven case or compliance review may be settled through pre-LDP 
negotiations. The Chief Regional Civil Ritfits Attorney should 
serve as counsel to the Regional Director in making such deter- 
minations and desi#iing settlements under this procedure. 

With the' exceptions listed in Appendix/, negotiations may be 
conducted in complaint investigations and compliance reviews 

» where the law_and policy are clear on the issues involved. 

* The~TIst~of proscribed settlement categories in Appendix a 
win be revised periodically as circumstances change. Where 
the law, policy or any other matter which may affect the 
negotiation of a case is not clear, you should consult LEPS 
In accordance with established procedures. (See Appendix B) 
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Obviously, the pre-I0P settlement approach requires the 
cooperation of the recipient. The recipient' a willingness to 
negotiate will often depend upon your readiness to communicate 
anticipated findings and offer practical solutions to the com- 
pliance problems discovered during the Invest lotion, ©us, 
present standards for the conduct of Investigations and consul- 
tation with supervisors and staff attorneys apply under these 
procedures. ^ 

Negotiations should not begin until after supervisory and 
attorney review of and concurrence In the substance of the 
proposed findings and remedies. All proposed settlement 
agreenents oust be reviewed by the Chief Regional Civil Rights 
Attorney and approved by the Regional Director. Thus, where 
the Regional Director la not present Airing the negotiations, 
the recipient must be advised that matters dlscussedVare subjefct 
to review for final approval by supervisory personnel In the 
region and that additional concerns may be raised in subsequent 
communications with the recipient. 

Once the region has received written verification of compliance, 
a "violations corrected" LOP should be issued to the recipient 
stating the factual basis for the finding and the remedy for 
each violation. If the region accepts a specific corrective 
plan which has yet to be implemented, the language which follows 
is Illustrative of the approach to take In the letter: 

Based upon your written assurance that these 
remedial actions are being or will be imple- 
mented as set forth in [cite to relevant 
document], we consider [insert recipieriVs 
. name] to be fulfilling Its obligations acv 
this time. Continued compliance is contingent 
upon Implementation of the plan. % 

The letter shculd also state that ccmpUancA with tbo a'sree- 
aent will be monitored and diplomatically rft^te the consequences 
of failure tc^atlrform as agreed upon in 'the negotiated settle- 
ment. Asarfways, a "plan to plan" or a plan which has not been 
formal^adopttd by the recipient does not qualify a case for 
closure under this procedure. 

/Che Adams order retires thaf the recipient receive notice of 
~ the Department's findings within 105 days of the filing of the - 
complaint. We request that all sutmlss ions" to the Early Warning 
Report include the draft LOP. If you anticipate being unable 
to achieve voluntary compliance within 105 days, then you 
should follow standard LOP clearance procedures. Submission 
of the draft LOP to headquarters neecTnbt interrupt the negotia- 
tions process. Indeed, we request that you indicate whether 
or not negotiations are In process with the recipient who is 
the subject of the LOP and keep us apprised of your progress- 
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. , of the prt-LGr settlement procedures doe* not change 
' kdmm rsquireaent that complainants be informed prior to 
^hinc a aettleraent. Paragraph 12 of the Adams order reada 
relevant part: "If HEW makes a finding of discrimination, 
U shall acek voluntary compliance thrcugi negotiati ons. 
frioc to tre initiation of negotlatlona, HEW shall cetwmr 
1th and obtain froa the complainant any Information which 
ay be needed to fashion an appropriate remedy.* During the 
Nperlod of negotiations, HEW also shall keep the complainant 
/advised of the status of the negotiations as they apply to the 
/ remedy being soutfit for the complainant." 

/ We realise that this procedure places even greater responsl- 
! bility upon the regions to Initiate timely and thorough 

investigations so that pre-LCF settlement nay be acconpUshed 
/ within the strictures of the Adams Order. Please keep us 
; informed of your progress under these procedures 

so that the final memorandum may sdequately address the 

practical concerns arising from the Implementation of this 

interim instruction. 



Attachments 

Tab A - Areas where Pre-U)F Negotiations cannot be Conducted 

Tab B - Memorandum on Regional Headquarters Communication 
Procedures 
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. Mr. Edwards. Those are good suggestions and we will take them 
very seriously. 

Dr. Morris Kinpey represents the NAACP State of Mississippi 
Education Committee. 

You are welcome, Dr. Kinsey. You may proceed. 

Mr. Kjn£ey. Good morning, and thank you for the opportunity to 
prerarti my views, experiences, and recommendations regarding the 
enforcement of civil rights by the Department of Education. 

My name is Morris Kinsey. I wish to apologize, Mr. Chairman, 
and to members of this committee, if we have caused any incon- 
' venience in the delay in getting materials over to you, as we had to 
call in to Washington to have our prints and copies made up for 
you. I do apologize for the delay, if we have caused any incon- 

- venience to you. 

I am a native of the Deep South. I was born in Lisbon, La. on 
^ March 2, 1940, and attended a segregated public elementary and 
high school in Lisbon. Upon high school graduation, I attended 
Laney College in Oakland, Calif., where I received an associate of 
-arts degree in 1965, a bachelors and masters of arts in education 
from Michigan State University, and a Ph. D. in higher education 
administration and clinical psychology from Michigan State Uni- 
versity in 1972. 

_ Upon completion of my formal education in 1972, I returned to 

the South and became the first black Ph. D. to teach^at Mississippi 
State University in Starksville, Miss. From 1976 to 1980 I served as 
dean of admissions at Mary Holmes College in West Point, Miss. 
Since 1980 I have served as the full-time chairperson of the Missis- 
sippi NAACP Education Committee. 

I have been primarily involved in fostering and maintaining 
equal educational opportunities in the delivery of services through- 
~ out the State of Mississippi public education system. 

My activities have brought me in direct contact with the citizens 
who, for various reasons, feel that they have been deprived and 

- denied educational opportunities solely because of race and sex. 
In that context, I have endeavored to develop a working relation- 
ship with the Office for Civil Rights of the U.S. Department of Edu- 
cation and to assist OCR whenever possible to address these prob- 
lems. 

During the past 2 years I have filed 149 individual complaints 
with OCR on behalf of students, parents, and other taxpayers 
against various Mississippi public schools. To date, very few of 
these complaints have been resolved satisfactorily. I would charac- 
terize my experience with OCR as being very disappointing and dis- 
couraging. 

As I understand, OCR is responsible for enforcing title VI of the 
Civil Rights Act of 1964, which prohibits discrimination on the 
^ basis of race, color, and national origin in federally funded pro- 
VH 1 : N grarhs and activities; title IX of the Education Amendments of 
\*- 4972. .Which p to hi bits sex discrimination in federally funded pro-" 
grains and actiyithfe; and section 504 t)f the Rehabilitation Act of 
1973, ^which prohibits discrimination against handicapped persons 
in federally funded programs and activities. 

OCR is responsible for processing and resolving complaints 
brought pursuant to these laws and regulations and has the power 
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to terminate or suspend Federal funding of programs and agencies 
that are not in compliance. 

The NAACP has received complaints on top of complaints from 
parents, students,and black educators year after year regarding the 
many racially discriminatory practices encountered daily by! blacks 
from white school officials and personnel. I 

These complaints prompted our organization to conduct its own 
investigation to confirm much of what we were already awaije prior 
to submitting the individual complaints against 149 School districts 
in Mississippi. . j . 

As a result of continued violations of the civil and constitutional 
rights of blacks and women, the Mississippi State Office of the 
NAACP prepared and submitted the complaints to the U.S. Depart- 
ment of Education, Office for Civil Rights, in an effort to end the 
racial discriminatory practices so abundantly demonstrated. 

The complaints I have filed with OCR demonstrate a pattern of 
conduct, policies, and procedures designed to systematically deny 
black students and teachers their rights under the Constitution 
and Federal civil rights laws. These include: Discrimination ajgainst 
black teachers throughout the Mississippi school system, which in- 
cludes employment, promotion, benefits, retention and assignment; 
misplacement of students, through biased testing and other devices, 
into segregated tracking systems designed to isolate black students; 
misuse of Federal funds provided to Mississippi school districts; and 
violations of court orders designed to desegregate the public 
schools. 

The patterns and practices used in the Mississippi public school 
districts are broad, excessive, frequent, consistent, devastating, and 
most damaging to black students' education and black school per- 
sonnel. Blacks are being denied equal protection, equal access, and 
equal educational opportunities. 

Blacks have suffered a sharp decline in employment since the 
public schools were ordered to desegregate in 1970, which has seri- 
ous racial implications and has impacted upon both black school 
personnel and students alike. 

In the 1967-68 school year, 42 percent of all teachers in Missis- 
sippi were black, but by the 1&78-79 school year it had dropped to 
36.6 r^rcent. Ovei this time period the number of black teachers 
incre Jed by 851, but there was an increase of 5,001 white teachers. 

The discrimination against blacks in employment in the Missis- 
sippi schools is achieved through a number of methods and devices. 
Blacks are discriminated against in employment and job classifica- 
tion and assignment. 

The pattern of employing personnel and assigning personnel to 
schools is done solely by race. Blacks are seldom employed as prin- 
cipals, assistant principals, coaches, assistant coaches, counselors, 
English, math, science, speech, biology, chemistry, physics, or 
music teachers, choir directors, or school psychologists. Blacks are 
seldom employed as department heads, nor do they receive equal 
salaries and equal lengiii in contracts as their white counterparts. 

It is not unusual for a white instructor in vocational education, 
with less than a college degree to earn more than blacks teaching 
in the public schools with higher degrees and certifications. 
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White principals, coaches, and other personnel often receive free 
housing, free utilities, supplemental pay, longer contracts, better 
working conditions, fewer responsibilities and larger salaries than 
blacks or women. 

The U.S. Federal Courts have ordered the Mississippi public 
schools to desegregate, employ, and maintain a certain percentage 
of black personnel at all levels and positions, yet most of the school 
districts in Mississippi are not in 'compliance and are defying; the 
court,.eraer. Of the 25,000 elementary and secondary teachers in 
Mississippi, only 7,000 are black. 

. One way in which blacks are discriminated against in employ- 
ment is that whites are employed to fill vacancies once held by 
blacks who are no longer employed due to terminations, resigna- 
tions, demotions, and retirement. This causes a major imbalance of 
black personnel to white personnel. 

In Prenada County Municipal School District, for example, a 
compla'nt was filed in 1980 alleging that the district was in viola- 
tion of an existing court order. It took 2 years for a letter of finding 
to be it *ued by OCR, and even then it did not deal in a substantive 
way w* h our major contention: that black teachers leaving their 
jobs were not being replaced with blacks. 

The letter of finding did note a disproportionate number of 
blacks leaving employment and being replaced with whites, hut the 
only action required of the district was to-Feportrtn 'S^earsrNo'spe- 
cific goals or timetables were set. 

Black students represent oyer 54 percent of the* State's public 
school enrollment, while white teachers still maintain 75 percent of 
the classroom teachrng'positions. There remains a ratio of 4 to 1 in 
guidance counselors, 5 to 1 employed as principals and assistant 
principals, over 12 to 1 in coaching and assistant coaching posi- 
tioru3^_band directors, choir directors, department heads, Federal 
program coordinators, and vocational education principals. Such 
discrimination*-denies~t>lacks professional and nonprofessional posi- 
tions in schools statewide because of their race. All but seven 
school districts have white superintendents. 

Black teachers have lost their regular teaching positions to white 
teachers, giving white teachers job security and less exposure to 
black students, especially slow learners who score low on standard- 
ized tests. 

Black teachers are assigned to teach in federally funded pro- 
grams which offer little or no job security, as funds for many of 
these programs have already been, and continue to be, cut. A 
school district in Newton County, for example, now has only two 
black teachers left, one in special education and one in title I. 

When Federal fund cutbacks occur, blacks are the first to lose 
their jobs. The moving of black teachers from their regular teach- 
ing positions and employing blacks in mostly federally funded pro- 
grams is, by design, a racial tool used to isolate, discriminate, and 
segregate in Mississippi public schools. 

The Mississippi public school districts employ title T coordinators, 
special education coordinators, and directors of Federal programs 
to administer, monitor, coordinate, and evaluate programs that 
serve a 90 percent black clientele. Yet 90-percent of the depart- 
ment heads are white. We believe that this confirms that a pattern 
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of racial discrimination in employment and education against 
blacks in Mississippi is broad and real. 

Mississippi utilizes a tracking system, about which I will com- 
ment in more depth later in my testimony. Most often black teach- 
ers are assigned to teach the remedial or lower level classes that 
are almost exclusively black, while white teachers are assigned to 
teach nugor subjects in the higher levels. 

Despite title IX, prohibiting discrimination on sex, sexual dis- 
crimination is still evident across the board in employment, treat? 
ment, promotions, demotions, fringe benefits, unequal advancement 
opportunities assignment, contract terms conditions and lengths, 
working conditions, work load and career opportunities, as well as 
in athletic programs and facilities, budget personnel, expenditures, 
and curriculum. 

Throughout our investigations into employment and other dis- 
crimination in Mississippi schools, we lave found these and other 
patterns and practices of discrimination against blacks in hiring, 
promotion, retention, and benefits. 

We have discovered and filed complaints against many schools 
utilizing a sophisticated system of discrimination to isolate, segre- 
gate, and deny equal educational opportunity to black students in 
the Mississippi public schools. % , 

— Nfe&gty^era T y ' SChool dist r icts t he SlaU r u til izes a tbre e4 ever~ 
tracking system. The districts utilize*racially discriminatory stand- 
ardized tests as criteria to group students and isol <* ? black stu- 
dents in the lowest level, level HI. White students a.c assigned to 
level I and II classes. Black students are rarely assigned to level I 
and only a token number are assigned to level II. 

Through the use and misuse of standardized tests, raw test scores 
and placing students through the recommendation of white teach- 
ers, all of which are biased towards blacks, districts have main- 
stained segregated classes. 

In the case of McComb School District, for example, the Califor- 
nia achievement test has been used to track and segregate students 
Into classrooms that are 90 percent black. 

The NAACP filed a complaint against this school district alleg- 
ing violations in employment, hiring, and promotion, school testing 
used in a discriminatory manner to isolate ijtfd misplace black stu- 
dents, as well as other discriminatory policifes and practices. An on-, 
site investigation was conducted and OCR issued a finding that sev- 
eral of these allegations were unfounded. 

White teachers will recommend, refer, assign, flunk and refuse to 
teach bla^k students in order to get them placed in lower levels 
and slow groups, thus freeing themselves of their constitutional ob- 
ligation to provide equal education. White administrators and 
tepchers often refer black students to black teacher?' classes, teach- 
ers wljo are also victims of racism and discrimination. 

White administrators, teachers, and staff use title I, special edu- 
cation and other federally funded programs as a dumping ground 
for blacks and poor children. White teachers in Mississippi with 
deep-rooted racial prejudices refuse to teach black students who 
have be^n labeled slow, retarded, or troublemakers, or blacks who 
score low on standardized achievement tests. 

o 86 
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This process denies blacks equal access and equal educational op- 
portunities. Testing and isolating blacks in low groups causes de- 
struction in that they are labeled, stigmatized, and stagnated, thus 
causing them to have lower expectations of themselves. I 

This, in itself, causes a lack of motivation, self-worth,^drive, and 
confidence. This also causes blacks to be less competitive and less 
productive and has the long-range impact of molding young people 
who are less likely to succeed in life. 

In Starkville, for example* this three-level tracking system is uti- 
lized. In level I and level II, almost 100 percent of the students are 
white. Level I students are tracked into college preparatory classes 
at the high school level. They receive instruction in algebra, chem- 
istry and physics, for example, while the remedial levels receive in- 
struction in remedial math and other less comprehensive curricu- J 
lums. 

As a result, when black students graduate from high school— if 
they graduate — they read at the seventh or eighth grade level at 
best. Statewide each year about 15,000 students drop out of 
school— of these, 73 percent are black. 

There are ev:n school districts in Mississippi that use three sets 
of grades, one for each group or tracking level, as part of their cri- 
teria for student placement. The grades given in the different 
levels are assigned different values so that a student who is placed 
in level I receives an A grade of more value than the student who 
earns an A in level II or III. 

There are other ways in which black students are discriminated 
against in the Mississippi schools. Black students are forced to ride 
in mechanically unsafe, overcrowded buses. White students are 
seldom subjected to such unsafe conditions. 

Many of the school districts in Mississippi discriminate in the 
transportation of students as there is overlapping and rerouting of 
buses to maintain racial and sexual segregation of students, School 
districts are restricting buses that pick up students in the same at- 
tendance zone where a mixture of black and white students reside 
in order to avoid integration. Yet, when OCR investigates they do 
not talk to the bus drivers. 

For example, in the complaints we filed against schools in Choc- 
taw, Oklaona, Clarksdale, Oktibbeha, and Cohoma Counties, we 
recommended specific bus drivers for the investigators to speak 
with. OCR was, however, steered to talk only to certain people by 
school principals and superintendents. 

White students are permitted to jump school zones, eVen across 
county lines outside their school districts, in order to attend classes 
in" other schools and avoid integration, which causes a/racial imbal- 
ance in many school districts as well as being a violation of exist- 
ing court orders. 

In many Mississippi school districts, blacks are excluded from 
many of the social clubs and organizations Blacks do not receive 
financial achievement awards equally and are not elected kings 
and queens, unless, of course, a white king and queen are selected 
Simultaneously. 

Blacks are denied participation in school bands, choirs, and other 
extracurricular activities. Black students are excluded from hold- 
ing office in student government due to the criteria used and are 
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seldom chosen valedictorian or salutorian due to selection criteria 
based on the tracking and grading system I have already discussed. 

Black students are also being discriminated against because the 
schools misuse funds for special education and title I. Although 
these funds are provided to the State department of education by 
the U S Department of Education and other Federal agencies to 
provide special personnel, supplies, equipment and space specifical- 
ly for disadvantaged and handicapped students such funds ear- 
marked for many Mississippi school districts are being used as gen- 
eral assistance, to meet the needs of students in areas other than 
special education, title f and other such federally funded programs. 

Funds granted especially to meet the needs of those students are 
shifted to other areas throughout the school district where every- 
one except the students identified to receive such services and 
benefits participate. nn , 

Black students in Mississippi make up more than 90 percent ot 
the eligible recipients of such services. However, they are being 
crossly neglected in services, supplies, benefits and treatment. 

For example, in Oktibbeha County, special education and title 1 
funds are not being utilized to purchase special texts and hire spe- 
cialized personnel. Instead, they hire personnel that work only part 
time in that area. 

In some cases, title I funds are being used to supplant district 
funds. The funds are used, for example, to pay a bookkeeper who 
keeps the books on the entire district funds, rather than supple- 
menting the salary of that person for title I fund administration. 

In addition, boys and girls are still segregated m classroom seat- 
ing assignments, assemblies, athletic trips and other areas where 
blacks and whites are grouped together, thus assuring that white 
girls, especially at the juniochigh and high school levels, are not 
ieated next to any black boys. This occurred, for an example, in a 
school in Louisville; also in others. • ' 

Black students are victims of malpractice by white school otti- 
cials and educators. The majority are not proficient in reading, 

• • „ .i- __j motu„~ a tip=; The" suffer these academic 
writing, spelling, aim matucmatu,=. ine., — - , T , - 

skill deficiencies because they are not taught, counseled, cared tor, 

nor encouraged to further their education. 

Mr Edwards. Dr. Kinsey, I am going to have to interrupt vour 
excellent testimony for 1 minute. We are going to have to put the 
rest of your statement in the record. All of the members have read 
it, but we are starting to run out of time, and we do have some 
important questions to ask. „„• 

I am sorry we got off to a delayed start today. Otherwise we 
could have gone through the whole testimony, which on all three 
parts is excellent and very, very helpful to the House Judiciary 
Committee. 

[The state-.ient of Mr. Kinsey follows:] 

Statement by Dr. Morris Kinsey, Ph. D. 

Good morning, and thank you for the opportunity to present my views, experi- 
enceTand recommendations regarding the enforcement of civil righto by the Depart- 

"Myname^ifDr" Morris Kinsey. I am a native of the deep south I was born in 
Lisbon Louisiana on March 2, 1940 and attended a segregated public elementary 
and high school in Lisbon. Upon high school graduation, I attended Laney College 
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in Oakland, California, and received air Associate of Arts degree in 1965, a Bache- 
lors and Masters of Arts in Education from Michigan State University and a PHD 
in Higher Education Administration and Clinical Psychology from Michigan State 
University in 1972. Upon completion of my formal education in 1972, I returned to 
the South and became the first black PHD to teach at Mississippi State University 
in Starksville, Mississippi. From 1976 to 1980, I served as Dean of Admissions at 
Mary Holmes College in West Point, Mississippi. And, since 1980, I have served as 
the full-time chairperson of the Mississippi NAACP Education Committee. 

I have been primarily involved in fostering and maintaining equal educational op- 
portunities in the delivery of services throughout the State of Mississippi public edu- 
cation system. My activities have brought me in direct contact with the citizens 
who, for various reasons, feel that they have been deprived and denied educational 
opportunities solely because of the race and sex. In that context, I have endeavored 
to develop a working relationship with the Office for Civil Rights (OCR) of the U.S. 
Department of Education and to assist OCR whenever possible to address these 
problems. 

During the past two years I have filed 149 individual complaints with OCR on 
behalf of students, parents and other taxpayers against various Mississippi public 
schools. To date, very few of these complaints have been resolved satisfactorily. I 
would characterize my experience wi*h OCR as being very disappointing and dis- 
couraging. 

As I understand, OCR is responsible for enforcing Title VI of the Civil Rights Act 
of 19f>4 which prohibits discrimination on the basis of race, color and national origin 
in federally funded programs and activities. Title IX of the Education Amendments 
of 1972 which prohibits sex discrimination in federally funded programs and activi- 
ties, and Section 504 of the Rehabilitation Act of 1973, which prohibits discrimina- 
tion against handicapped persons in federally funded programs and activities. OCR 
is responsible for processing and resolving complaints brought pursuant to these 
laws and regulations and has the power to terminate or suspend federal funding of 
programs and agencies that are not in compliance. 

The NAACP has receive^, complaints on top of complaints from pao^fts, students, 
and black educators year after year regarding the many racially discriminatory 
practices encountered daily by blacks from white school officials and "personnel. 
These complaints prompted our organization to conduct its own investigation to con- 
firm much of what we were already aware prior to submitting the individual Com- 
plaints against 149 school districts in Mississippi. As a result of continued violations 
of the civil and constitutional rights of blacks and women, the Mississippi State 
Office of the NAACP prepared and submitted the complaints to the U.S. Depart- 
ment of Education, Office for Civil Rights in an effort to end the racial discriminato- 
ry practices so abundantly demonstrated. 

The complaints I have filed with OCR demonstrate a pattern of conduct, policies 
and procedures designed to systematically deny black students and teachers their 
rights under the Constitution and federal civil rights laws. 

These include: 

Discrimination against black teachers throughout the Mississippi school system 
which includes employment, promotion, benefits, retention and assignment; 

Misplacement of st tide ntsTTtTrb" iugh biased testing and other devices, into segre- 
gated tracking systems designed to isolate black students; 

Misuse of federal funds provided to Mississippi school districts; and 

Violations of court orders designed to desegregate the public schools. 

The patterns and practices used in the Mississippi public school districts are 
broad, excessive, frequent, consistent, devastating and most damaging to black stu- 
dent's education and black school personnel. Blacks are being denied equal protec- 
tion, equal access and equal educational opportunities. 



Blacks hav suffered a sharp decline in employment since the public schools were 
ordered to desegregate in 1070, which has serious racial implications and has im- 
pacted upon both black school personnel and students alike. In the 1967-68 school 
year, VI percent of all teachers in Mississippi were black, but by the 1978-79 school 
year it had dropped to iWi.fi percent Over this period the number of black teachers 
increased by Xiil, but there was an increase of 5,001 white teachers. 

The discrimination against blacks in employment in the Mississippi schools is 
achieved through a number of methods and devices. Blacks are discriminated 
against in employment and job classification and assignment. The pattern of em- 
ploying personnel and assigning personnel to schools is done solely by race Blacks 
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are seldom employed as principals, assistant principals, coaches, assistant coaches, 
counselors, English, math, science, speech, biology, chemistry, physics or music 
teachers, choir directors, or school psychologists. Blacks are seldom employed as De- 
partment heads, nor do they receive equal salaries and equal length in contracts as 
their white counterparts. It is not unusual for a white instructor in vocational edu* 
cation, for example, with less than a college degree, to earn more than blacks teach- 
ing in the public schools with highei degrees and certifications. White principals, 
coaches and other personnel often receive free housing, free utilities, supplemental 
pay, longer contracts, better working conditions, fewer responsibilities and larger 
salaries than blacks or women. 

The U.S. Federal Courts have ordered the Mississippi Public Schools to desegre- 
gate, employ, and maintain a certain percentage of black personnel at all levels and 
positions, yet most of the school districts in Mississippi are not in compliance and 
are defying the court order. Of the 25,000 elementary and secondary teachers in 
Mississippi, only 7,000 are black. . 

One way in which blacks are discriminated against in employment is that whites 
are employed to fill vacancies once held by blacks who are no longer employed due 
to terminations, resignations, demotions and retirement. This causes a major imbal- 
ance of black personnel to white personnel. In Grenada County Municipal School 
District, for example, a complaint was filed in 1980 alleging that the district was in 
violation of an existing court order. It took two years for a Letter of Finding to be 
issued by OCR, and even then it did not deal in a substantive way with our major 
contention: that black teachers leaving their jobs were not being replaced with 
blacks The Letter of Finding did note a disproportionate number of blacks leaving 
employment and being replaced with whites, but the only action required of the Dis- 
trict was to report in 3 years— no specific goals or timetables were set. 

Black students represent over 54 percent of the State's public school enrollment, 
while white teachers still maintain 75 percent of the classroom teaching positions. 
There remains a ratio of 4 to 1 in guidance counselors, 5 to 1 employed as principals 
and assistant principals, over 12 to 1 in coaching and assistant coaching positions, 
band directors, choir directors, department heads, federal program coordinators and 
vocational education principals. Such discrimination denies blacks professional and 
non -professional positions in schools state-wide because of their race. All but seven 
school districts have white superintendents. 

Black teachers have lost their regular teaching positions to white teachers, giving 
white teachers job security and less exposure to black students, especially slow 
learners who score low on standardized tests. Black teachers are assigned to teach 
in federally funded programs which offer little or no job security as funds for many 
of these programs have already been, and continue to be, cut. In Newton County, for 
example, they now have two black teachers left, one in Special Education and one 
in Title I When federal fund cut-backs occur, blacks are the first to lose their jobs. 
The moving of black teachers from their regular teaching positions and employing 
blacks in mostly federally funded programs is, by design, a racial tool used to iso- 
late, discriminate and segregate in Mississippi public schools. 

The Mississippi public school districts employ Title I Coordinators, Special Educa- 
tion Coordinators, and Directors of Federal Programs to administer, monitor, coordi- 
nate, and evaluate programs that serve a 90 percent black clientele. Yet, 90 percent 
of the department heads are white. We believe that this confirms that a pattern of 
racial discrimination in employment and education against blacks in Mississippi is 

broad and real. .... * a »u 

Mississippi utilizes a tracking system, about which I will comment in more depth 
later in my testimony. Most often, black teachers are assigned to teach the remedial 
or lower level classes that are almost exclusively black, while white teachers are 
assigned to teach major subjects in the higher levels. 

Despite Title IX, prohibiting discrimination based on sex, sexual discrimination is 
still evident across the board in employment, treatment, promotions, demotions, 
fringe benefits, unequal advancement opportunities assignment, contract terms and 
lengths, working conditions, work loan and career opportunities as well as in athlet- 
ic programs and facilities, budget personnel, expenditures and curriculum. 

Throughout our investigations into employment and other discrimination in Mis- 
sissippi public schools, we have found these and other patterns and practices of dis- 
crimination against blacks in hiring, promotion, retention and benefits. 
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DISCRIMINATION AGAINST STUDENTS 



We have discovered, and filed complaints against many schools utilizing, a sophis- 
ticated system of discrimination to isolate, segregate and deny equal educational op- 
portunity to black students in the Mississippi public schools. 

Nearly every school district in the state utilizes a three-level tracking system. The 
districts utilize racially discriminatory standardized tests as criteria to group stu- 
dents, and isolate black students in the lowest level, Level III. White students are 
assigned to Level I and II classes; black students are rarely assigned to level I and 
only a token number are assigned to Level II. 

Through the u*e_and misuse of standardized tests, raw test scores and placing stu- 
dents through the recommendation of white teachers, all of which are biased toward 
blacks, districts have maintained segregated classes. 

In the case of McComb School District, for example, the California Achievement 
test has been used to track and segregate students into classrooms that are 90 per- 
cent black. The NAACP filed a complaint against this school district alleging viola- 
tions in employment, hiring/ and promotion, school testing used in a discriminatory 
manner to isolate and misplace black students, as^well as other discriminatory poli- 
cies and practices. No on-site investigation was conducted and OCR issued a finding 
that these allegations were unfounded. 

White teachers will recommend, refer, assign, flunk, and refuse to teach black 
students in order to get them placed in lower levels and slow groups, thus freeing 
themselves of their constitutional obligation to provide equal education. White ad- 
ministrators and teachers often refer black students to black teachers' classes, 
teachers who are also victims of racism and discrimination. 

White administrators, teachers and staff use Title I, Special Education and other 
federally funded programs as a dumping group for blacks and poor children. White 
teachers in Mississippi with deep-rooted racial prejudices refuse to teach black stu- 
dents who have been labeled slow, retarded, or trouble-makers, or blacks who score 
low on standardized achievement tests. Many white teachers have not been trained 
in interpersonal relations and find it difficult to instruct black students. So, these 
students are assigned to the low levels of the tracking system. 

This process denies blacks equal access and equal educational opportunities. Test- 
ing and isolating blacks in low groups causes destruction, in that they are labeled, 
stigmatized and stagnated, thus causing them to have lower expectations of them- 
selves. This, in itself, causes a lack of motivation, self-worth, drive and confidence. 
This also causes blacks to be less competitive and less productive and has the long 
range impact of molding young people who are less likely to succeed in life. 

In Starkville, for example, this three level tracking system is utilized. In Level I 
and Level II, almost 100 percent of the students are white, Level I students are 
tracked into college preparatory classes at the high school level. They receive in- 
struction in algebra, chemistry and physics, for example, while the remedial levels 
receive instruction in remedial math and other less comprehensive curriculums. As 
a result, when black students graduate from high school— if they graduate— they 
read at the 7th or 8th grade level at best. Statewide each year about 15,000 students 
drop out of school. Of these, 73 percent are black. 

There are even school districts in Mississippi that use three sets of grades, one for 
each group or tracking level, as part of their criteria for student placement. The 
grades given in the different levels are assigned different values so that a student 
who is placed in level I receives an "A" grade of more value than the student who 
earns an "A" in Level II or III. 

There are other ways in which black students are discriminated against in the 
Mississippi schools. Black students are forced to ride in mechanically unsafe, over- 
crowded buses. White students are seldom subjected to such unsafe conditions. 
Many of the school districts in Mississippi discriminate in the transportation of stu- 
dents as there is over-lapping and rerouting of buses to maintain racial and sexual 
segregation of students. School districts are restricting buses that pick up students 
in the same attendance zone where a mixture of black and white students reside, in 
order to avoid integration. Yet, when "OCR investigates, they do not talk to the bus 
drivers. For 'example, in the complaints we filed against schools in Choctaw, Ok- 
laona, Clarksdale and Coahoma Counties, we recommended specific bus drivers for 
the investigators to speak with. OCR was, however, steered to talk only to certain 
people by school principals. 

White students are permitted to jump school zones, even across county lines out- 
side their school districts, in order to attend classes in other schools and avoid inte- 
gration, which causes a racial imbalance in many school districts as well as being a 
violation of existing court orders. 
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In many Mississippi school districts, blacks are excluded from many of the school 
clubs and organizations. Blacks do not receive financial Achievement Awards and 
are not elected Kings and Queens-unless, of course, a white King and Queen is se- 
lected simultaneously. Blacka are denied participation in school bands chows ;and 
either extra curricular activities. Black students are excluded from holding office in 
student government due to the criteria used and are seldom chosen Valedictorian or 
Salutatorian due to selection criteria baaed on the tracking and grading system I 

ha Bfack e stuLnte^rT 1 also being discriminated against because the schoofa • "»touae 
funds for Special Education and Title I. Although funds are provided to the State 
Departmentof Education by the U.S. Department of Education and f her federal 
agencies to provide special personnel, supplies equipment and space for disadvan- 
taged and handicapped students, funds earmarked for many Mississippi school d* 
tricts are being used as general assistance, to meet the needs of students in other 
har? Serial Education. Title I and other such federally funded programs. Funds 
granteTelpecially to meet the needs of those students are shifted to other areas 
throughout the school district where everyone except the students identified to re- 
ceive such services and benefits, participate. Black students In Mississippi make up 
more than 90 percent of the eligible recipients of such services. However, they are 
being grossly neglected in services, supplies, benefits and treatment. For example, in 
Oktibbeha County, Special Education funds are not being utilized to purchase spe- 
cial texts and hire specialized personnel. Instead they hire personnel that^ never 
work in that area at all. In some cases Title I funds are being used to supplant d* 
trict funds. The funds are used, for example, to pay a bookkeeper who keeps the 
books on the entire district's funds, rather than supplementing the salary of that 
person for Title I fund administration. ... 4 - 

In addition, boys and girls are stijl segregated in classroom seating a^n^nts, 
assemblies, athletic trips and other areas where b acks and whites are fT 0 "^,^ 
gether, thus assuring that white girls, especially at the junior high and high school 
level, are not seated next to any black boys. This occurs, for example at a school in 
Louisville, among others. Black male teachers are seldom employed to teach at 
junior and senior high school levels, especially where sex may be discussed in 
classes and where female students are assigned to participate. , „ o . 

Black students are the victims of malpractice by school officials and^educators. 
The majority are no^ proficient in reading writing spelling and mathematics^ They 
suffer these academic skill deficiencies because they are not taught, counseled, 
cared for nor encouraged to further their education. 



ENFORCEMENT BY OCR 



You might wonder how it is that the school districts have been able to avoid en- 
forcement by OCR when such flagrant violations continue. In many cases OCK 
simply refuses to investigate. Mr. William H. Thomas, Director of the Atlanta Re; 
3 OCR has refused to investigate 123 complaints filed against Mississippi 
public schools, although they were submitted nearly a year ago. A year later . black 
people are still being grossly discriminated against and no attempt at correcting this 

8it The7ro h b^mrhave a compounded and multiplied, yet OCR has offered no help nor 
attempted in any way to free blacks of the unfair and unjust treatment thev contin- 
ue to receive due to racial discrimination and segregation practices used against 

th Th^se practices, along with adequate documentation of their existence^ have been 
brought to the attention of OCR by myself in the form of 149 '"dmdualj complainte 
Of the total number, only 26 have received any attention from OCK. five were dis 
missed based on a determination of no finding and 21 were alleged to have been 
resolved though no substantial changes have taken place within the school system. 
This leaves 123 complaints that have yet to be investigated or MMined. The major- 
ity of these uninvestigated complaints have been on file with OCR for almost a year 
and all have been filed for more than 120 days. . . . ~ , 

In numerous instances the 120 day time limit under the Adams P^risn^m- 
plied with by OCR. For example, in the complaints we filed against Lee Craatft Ab- 
erdeen Municipal. Amory, Onion County, Meridian Municipal and Lauderdale 
County School Districts, it took 6 months to a year for Letter of Finding to be 

""Even where OCR undertakes action in response to our complaint, the process they 
use in investigating, or not investigating, nearly insures that no, or only minoiv vio- 
lations will be citld. For example, there is often a lengthy delay between OCRs 
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notice to schools of the complaint and any investigation that might take place, al- 
lowing, in some cases, 6 months for a school to "cover-up" their violations. In the 
Stackville Municipal School District and Noxubee School District, for example, the 
students were segregated into special education classes. By the time OCR came for 
an on-site investigation, however, the students had been mainstreamed and white 
students shifted into remedial level classes. After the investigation, they went back . 
to their practice of isolation. 

Schools are allowed to avoid being found in non-com pi iance if they maintain that 
they do not keep the required records. Now that that word has gotten around, 
schools routinely tell OCR officials that the records have not been kept, OCR does 
not push them aggressively, afld no finding of non-compliance is issued. They are 
v told to keep the required records in the ( future. I know that this has occurred in the 
Choctaw County schools, Union County schools, Lee County schools, and the Oka- 
lona Municipal School District. 

In other instances, because of inadequate auditing by OCR, misuse of federal 
funds, as I described earlier, goes undetected. 

OCR does not spend sufficient time doing on-site investigations. Often they will 
visit a district for only two days or less, so they don't have the time to investigate 
every school in the district, nor do they talk to all the people who might have 
knowledge of the violations. This occurred in the Choctaw County, Leake County 
and Jackson Municipal School Districts. They allow themselves to be steered to talk 
to only the people recommended by the principal, rather than those recommended 
to them as having specific knowledge of the violations alleged in the complaint. I 
mentioned earlier those instances where buses are being rerouted but OCR did not 
even speak to the bus drivers. 

In many cases on-site investigations never take place. OQfL asks the school district 4 
to provide certain information, and it may not even be accurate, but % OCR bases its 
findings on that information. I know of one case, for example, in Oktibbeah, where 
the information provided to OCR was inaccurate. It took 2V2 years of repeated 
requests to get 0£R into that school district. . , 

In other cases, OCR will negotiate with the school district before even conducting 
an investigation, which allows the school district to avoid having to take all the re- 

3uired actions necessary to correct the many violations which exist in the school 
istrict. This negotiation process was utilized in cases involving Choctaw County, 
Union County, Houston Municipal, Ckalotia County, Cohoma County and Clarks- 
dale Municipal School Districts. In these cases OCR came out with a Letter of Find- 
ing with no, or only minor, violations. 

OCR no longer investigates complaints involving employment or student disci- 
pline. EEOC is now responsible for employment discrimination, but the time limits 
imposed on their complaints— 180 days— makes it difficult to file a successful com- 
plaint. Many times when we file a complaint against a .school district, the violations 
in the area of employment discrimination have taken place over a longer time 
period than the 180 day time limit for EEOC action. EEOC wants names of people 
with problems, while we complain often about patterns and practices of employment 
discrimination affecting an entire school district. People are fearful of having their 
names used in an individual complaint, but will allow themselves to become in- 
volved in a broader discrimination complaint filed by the NAACP where they feel 
more protected. - * 

Through these investigative, non ipvestigative, negotiation techniques, conflict of 
interest, and the lack of commitment by OCR to utilize the powers available to 
them to suspend federal funds, serious violations of the federal guarantees against 
discrimination are allowed to continue. 

The NAACP does not have investigation and enforcement responsibilities. The 
function of the Office for Civil Rights is to do its own investigation of complaints. 
Yet, OCR has sent us pages and pages of qfifstions about some of our complaints 
that amount to asking us to do the investigation for them. 

OCR has failed to follow through with the requests of the NAACP regarding the 
complaints against the Mississippi public school districts, although several major ef- 
forts were made by officials of the Mississippi State Conference of the NAACP to 
Mr. William H. Thomas, Director of the Office for Civil Rights in Atlanta, through 
written and telephone communications. 

The NAACP discovered the type of discriminatory acts and practices used by the 
majority of the public school district officials against blacks to be a serious and con- 
sistent class pattern prior to filing with OCR to investigate and seek relief. It is the 
responsibility of the NAACP to see that the many complaints we receive are devel- 
oped and forwarded to the Atlanta Regional Otfice of OCR for investigation and re- 
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sponse. It is the responsibility of OCR to investigate complaints in a timely and ef- 
fective manner, as the Congress has funded OCR to do. • 
9 The Mississippi public school system is almost as segregated today as it was 
years ago when James Meredith became the first black student at the University of 
Mississippi. The only change in racial discrimination is that the whites have 
learned to discriminate through more sophisticated maneuvers, as are identified 
throughout this testimony. This Congress must strengthen and order a more vig- 
orous enforcement effort of the civil and constitutional rights of blacks, minorities 
and women. , . T 

The situation in Mississippi is so grave, and the inaction by OCR so serious, that l 
have sent a special apR«il to President Reagan asking his intervention to ensure 
that discrimination in our schools is not allowed to continue to be ignored by OCR. 

I recognize that the allegations I have made here today and in the complaints I 
have described are serious ones, but let me assure you that we have full documenta- 
tion to support them and to warrant investigation by OCR. The Office of Civil 
Rights is simply not fulfilling its responsibilities. Perhaps you can ascertain why. 

Mr. Edwards. Dr. Kinsey, Mr. Reynolds, the Assistant -Attorney 
General for Civil Rights at the Department of Justice, announced 
the other day that it would now be the policy of the- department tb 
join with school * districts seeking to overturn desegregation orders 
that include busing?- . 

From -your experience in Mississippi^an you tell us what kind ot 
an effect that would have if the Justice Department joined with the 
school districts and asked the courts to discontinue whatever 
busing programs there are for desegregation? 

Mr. Kinsey. Yes. In response to that, it would have a serious 
impact. In fact, it would turn back the clock and go back to nonin- 
tegrated school settings. For an example, most of the State of Mis- 
sissippi is rural. Therefore, in order to integrate students, you must 
bus because you have two communities, a black and a white com- 
munity. , 

The other problem with that, as we see it, it would violate the 
court order of 1970, which says that we must end segregation of 
students in the schools. We are very much concerned of schools 
coming from underneath the court order, and I think that busing 
and doing what the Assistant Attorney General has suggested will 
certainly have an impact otfthe court or^er. * 

I would like to just comment for a minute, if I may. We presently 
have problems with the school systems using two sets of buses, one 
to bus black kids, where you have a black driver, and one where 
you have a white driver who will »bus white students, and yet they 
live in the same neighborhood. Many times they .will reroute a 
black bus driver lo bypass, white? students, in order for the white 
driver to pick them up. But thp'real impact we think would be a 
tragedy and certainly should |(pt happen. 

Mr Edwards. Well, Mr. Reynolds response to that would be 
that there are other ways to desegregate ttoL Nation s schools: 
using magnet schools, using other voluntary methods. What is your 
response to rtrat? 

Mr. KiNSE\h My response would t>e that you already have white 
students jumping school districts and county lines to avoid integra- 
tion. So I think that his suggestion would fall right back in my pre- 
vious statement that you would not have integrated schools if 
people had to volunteer their efforts to do what he is saying. 
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I don't thinkit^jseill work, and we certainly would be opposed to 
such action if tKe Department of Justice would enjoin in such ef- 
forts. "•' v 

Wit. Edwards. Thank you. 

Ms. Kohn, in your testimony you referred to the University of 
Richmond v. Bell case. Is that the case that the Civil Rights Com- 
mission was upset about and chastised the Education Department 
for not appealing? 

Ms. KdHN. Yes, that is the case. 

Mr. Edwards. Well, why is it so important for an appeal to be 
taken here? What is this case all about? 

Ms. Kohn. The case involved a univei^ty, the University of' 
Richmond, which went to court to prevent the investigation of an 
intercollegiate athletic complaint in its intercollegiate athletic pro- 
gram, to prevent the Department of Education from investigating 
the complaint. 

The school claimed — and the court agreed with the school — that 
the intercollegiate athletic program did not receive earmarked Fed- 
eral /unding for its intercollegiate athletic program. Therefore, 
title IX did not apply to the program. 

The Government argued in the court that title IX did apply to 
the program and they should be permitted to investigate. When the 
^decision came down, it was a very restrictive decision in the sense 
of saying thriat there cou£d be no investigations whenever the de- 
partment could not show in advance of an investigation that the 
particular activity received directly earmarked funds for that activ- 
ity from the Federal Government. 

9 The case was not appealed, yet the Government had taken a very 
different position before th6 decision was issued. There are many 
reason why the failure to appeal is so significant, f 

First of all, the order was very, very broadband it is effectively 
going to prevent the Office of Education from doing virtually any- 
thing in the'Aastern district of Virginia. 

Second, other courts have gone the other way. The third circuit 
has recently had two decisions which go in exactly the opposite di- 
rection and reached the opposite result. 

The Department of Education chose to ignore those things, and 
the Assistant Attorney General for Civil Rights, Mr. Reynolds, has 
said that he likes the Richmond decision better than he likes other 
court decisions, and that is one of the main reasons why they de- 
termined not to appeal this case. 

The 'Government is abandoning its responsibilities here and is 
permitting, without pursuing an appeal, which they have every 
right to pursue and varied legal grounds on which to pursue it, its 
investigatory and enforcement powers to be cut substantially. 

I think it is extremely important to realize that the Assistant 
Secretary for Education, Mr. Singleton, advised the Secretary, Mr. 
Bell, to take the appeal in this case. 

I have attached to my testimony a memorandum that he submit- 
ted to the Secretary well in advance of the timeframe on this par- 
' ticular matter, stating all of the terrible things that would happen 
if the case was not overturned. That for itself to me is the proof of 
the pudding that Secretary Bell has no commitment to civil rights 
, enforcement v 
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Mr Edwards. Thank you very much. 

Ms. Mattox, you discussed the establishment by the Education 
Department of these whole categories for different Section 504 
cases. Does this mean that complaints in the hold categories are 
not being processed at all? . ^ 

Ms Mattox I get some reports from the regents that say yes, 
they are not being processed at all. The directions from the Assist- 
ant, then the Deputy Assistant Secretary for Civil Rignts, said that 
this shouldn't impede the processing of complaints, but in tact it 
has because "regents simply don't know what to do with these com- 
plaints once they get them. , 
Mr. Edwards. Is the law pretty clear on what they are supposed 
to do with them? . 
Ms Mattox. The law if clear but the practice is not. 
Mr. Edwards. Well, I will have some more questions in a 
moment, but first, Mr. Boyd. 
Mr. Boyd. Thank you, Mr. Chairman. , .. . 

Ms Kohn, you mentioned the third circuit decision in opposition 
to the Richmond decision. What is the date on that decision? 

Ms. Kohn. There are two decisions. There is the Grove City Col- 
lege v Bell decision, which was issued on, I believe it is August 14 
1982 practically a month before the date on which the notice ot 
appeal had to be filed in the Richmond case 

There is a second decision which came down, on the very same 
day that the time ran out for the notice of appeal and that is bep- 
tember 7. The decision there is Haffer v. Temple University. 

I might note that, of course, filing a notice of appeal preserves 
the department's right to pursue that appeal and would not 
commit them to say what their position is going to be in the 
appeal; merely to say that they are preserving their ngh : to 
appeal, they do not have to file their appellate briefs on that day, 
but just reserve their right to pursue the appeal. . 

Mr. Boyd. Doesn't the Grove City decision come to the conclusion 
that the program as used in title IX must be defined as the entire 
institution t)f Grove City College? 

Ms Kohn. It does. The Grot* City case says that, and the court 
in Richmond said that the same kind of funds that were at stake in 

the Grove City case didn't constitute lunds , 

Mr. Boyd. How many funds were involved in the University of 
Richmond case? \ 
Ms. Kohn. How many? 1^ 
Mr. Boyd. How much? 

Ms Kohn. Hundreds of thousands of dollars. 

Mr. Boyd. I think the issue was $1,900 in library funds, wasn t 

1 Ms Kohn No The record in the RichmondCcase shows, and it is 
stipulated in that record by both parties, that -there were numbers 
of students, hundreds of students that received guaranteed student 
loans and that received basic educational opportunity grants. 

Mr Boyd. Well, I am saying that OCR's determination of author- 
ity rested, according to the court in Richmond, on the university s 
receipt of a $>1,900 library resource grant. 
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Ms. Kohn. One of the problems with the Richmond decision is 
that there are factually incorrect conclusions reached by the court 
that are inconsistent with the stipulations of the parties. 

Mr. Boyd. Is there a case in. the fourth circuit which is contrary 
to the Richmond decision? 

Ms. Kohn. Yes, there is. 

Mr. Boyd. When was that decided? 

Ms. Kohn. It was decided in the district court in 1974 and con- 
firmed by the court of appeals of the fourth circuit in 1975. The 
name of the case is Bob Jones University v. Johnson. 

Mr. Boyd. Are you familiar with Board of Public Education v. 
Finch? j 

Ms. Kohn. Yes. That is a fifth circuit decision that I believe was 
1974. It might have been as late as 1976. 
Mr. Boyd. Permit me, please, to read from that decision. It says: 

Schools and programs are not condemned en masse or in gross with the good and 
the bad condemned together, but the termination power reaches only those pro- 
grams which would utilize Federal money for unconstitutional ends. Under this pro- 
cedure, each program receives its own day in court. 

Now, isn't it correct that' the U.S. Supreme Court last May, on 
May 17, cited that case with approval insofar as it determined 
what "specific" meant? 

Ms. Kohn. Could you repeat the last part of what you said? 

Mr. Boyd. Isn't it a fact that the U.S. Supreme Court in part 4 of 
its opinion last May 17, 1982, North Haven Board of Education v. 
Bell cited that case with approval? 

Ms. Kohn. Yes, they did cite that case with approval. But let me 
point out that in the Haffer decision, which has really the same 
Kind of facts, we have a university in which students receive basic 
educational opportunity grants and guaranteed student loans, in- 
cluding student athletes. 

We have students who work in the athletic program in both in- 
stitutions — this is on the record in both courts — 80 percent of 
whose salaries are paid with Federal funds. We have those students 
in the athletic program, and the athletic program specifically, 
making special use of buildings that have been constructed with 
Federal loans, grants and interest subsidies. 

We are not merely talking about a $1,900 library grant. We are 
also talking about the investigatory power of the department as to 
whether they can go in and explore to see whether there is discrim- 
ination. We have not reached in either of those cases the issue of 
fund termination. 

« Mr. Boyd. Are you familiar with, of course, your comments as 
quoted by the Post in the Richmond case, in which you called the 
judge's decision a disgrace? Is that an accurate quote? 

Ms. Kohn. I believe I said that it was a disgrace that the Depart- 
ment of Education had not appealed the decision. That was what I 
was referring to. 

Mr. Boyd. Are you similarly critical of the first circuit's decision 

in Rice v. Harvard University? 

Ms. Kohn. Yes. I don't think that that decision is a wise one, 
either, and I would point out that the decisions in the northern dis- 
trict of Texas and in Michigan, that the Richmond case relied 
'upon, are on appeal to those circuits. 
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Mr. Boyd. So your criticism is essentially one of law rather than 
policy, is that correct? 

Ms. Kohn. I am criticizing those decisions as being legally flawed 
and bad legal decisions, but I am criticizing 

Mr. Boyd. But the first circuit would disagree with your conclu- 
sion, would it not? 

Ms. Kohn. The fourth circuit? 

Mr. Boyd. The first. 

Ms. Kohn. The first. Yes, but I am criticizing the department for 
failing to take an appeal when there are numerous legal grounds 
on which that appeal could and should have been taken. We are 
not asking them to take some outlandish, far out position in order 
to pursue their civil rights authority. 

Mr. Boyd. But if they were to respond, Ms. Kohn, that their po- 
litical and philosophical view is consistent with court holdings on 
the other side of the issue, then they would be within their legal 
rights, would they not? 

Ms. Kohn. They are within their rights except that what that 
does is it takes us back to what Mr. Rauh was saying this morning, 
that indeed the philosophical bent of the officials and the adminis- 
tration is such that they are not going to enforce these laws, that 
they are not taking every step they can to see that the laws are 
developed in a way 

Mr. Boyd. They are enforcing existing case law, Ms. Kohn, with 
which you may happen to disagree. 

Ms. Kohn. They are choosing to allow a decision to remain at 
the district court level which could have been appealed. I agree 
that they have the responsibility to follow court orders. I am not 
suggesting that they defy court orders. 

But they have — for example, in the last administration on the 
question of whether title IX covered employment, several courts of 
appeals held initially that title IX did not cover employment. The 
administration consistently pursued its argument that title IX cov- 
ered employment and indeed were vindicated by the Supreme 
Court in the North Haven decision when it said that title IX was 
intended to cover employment. 

I think that an agency which is given responsibility to enforce 
civil rights laws should maintain their authority and take those 
legal steps which are available to them, like an appeal, to protect 
their enforcement powers and to enforce the law to the fullest 
extent possible. 

Mr. Boyd. So you are criticizing Secretary Bell for altering the 
policy of the government by withdrawing coverage for employment 
under title IX. Is that correct? 

Ms. Kohn. Oh, yes, I do criticize him for trying to do that. He 
was unsuccessful in doing that, but that is what he wanted to do. 

Mr, Boyd. Didn't he take that action in response to four circuit 
court of appeals decisions? Isn't it a fact the Carter administration 
withdrew support for the same reasons? 

Ms. Kohn. No, the Carter administration did not withdraw sup- 
port. Indeed, it was very clearly this administration that made the 
decision to withdraw that policy. The decision was so outrageous 
that the Justice Department, which has been criticized on a 
number of issues, was not ready to permit the Secretary to with- 
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draw those regulations while the matter was pending before the 
Supreme Court. 

Mr. Boyd; Are Kfpi familiar with a June 5, 1979, memorandum 
from Cindy Brown to regional directors which says, and I quote, 
"Several courts have held that title IX does not give HEW authori- 
ty to regulate the employment practices of recipients of Federal as- 
sistance, although the issue is still being litigated in appellate 
courts." She calls further on in that memorandum for a cessation 
of activity consistent with those court decisions. 

Are you familiar with that memorandum? 

Ms. Kohn. Yes, I am, and I think what is significant about that 
is that there the Department was in those jurisdictions prohibited 
from pursuing their employment complaints. They ceased, as they 
were ordered to by the court. 

But in other cases where the law had not been decided, they con- 
tinued to pursue their claim that title IX was supposed to cover 
employment. They pursued that through and kept those cases 
being appealed and were ultimately successful in convincing the 
second circuit, and in a partial victory in the fifth circuit, in con- 
vincing two other courts that employment was covered. 

They do have to abide by a court ruling when there is a court 
ruling, but they attempted in each of those cases to take it all the 
way up, and in the four circuits that preceded the second circuit 
decision, the Supreme Court refused to take cert. 

Mr. Boyd. So you would agree, then, that there is law on both 
sides of the issue? Is that correct? 

Md. Kohn. There is no longer law on both sides of the issue on 
the matter of employment. There was for a period of time a split in 
the circuits. At the; present time it is clear that employment is cov- 
ered by title IX. 

As to the question of whether direct receipt of funding is neces- 
sary, there is law on both sides, there are decisions that reach dif- 
ferent conclusions; yes, I agree with that. 

Mr. Boyd. Thank you. 

I would like one more question, if I may, Mr. Chairman, to Dr. 
Kinsey. 

You criticized Secretary Bell for his enforcement of the civil 
rights laws. What is the ultimate sanction available to OCR? 

Mr. Kinsey. Would you repeat your question? I didn't under- 
stand ?t. 

Mr. Boyd. What is the ultimate sanction available to OCR? 

Mr. Kinsey. I would think that the OCR should be 

Mr. Boyd. Isn't it the termination of funds? Isn't that the ulti- 
mate sanction? 

Mr. Kinsey. Are you asking me should the funds be taken away 
from OCR? 

Mr. Boyd. No, I am asking you if that is the ultimate sanction 
which OCR has. 

Mr. Kinsey. No, I think you should strengthen OCR, give them 
the necessary funds, and also the legal clout to do its job. 

Mr. Boyd. Is the present ultimate sanction the termination of 
funds, Dr. Kinsey? * 

Mr. Kinsey. No. We are not asking to terminate their funds, if 
that is what you 
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Mr. Boyd. I am asking— we\l, hasn't Secretary Bell employed the 
sanction of termination of funds in Mississippi?, 

Mr. Kinsey. Oh. Not since he has been Secretary, to my knowl- 
edge 

Mr. Boyd. How about last year in Perry County, Miss.? 

Mr. Kinsey. Last year? 

Mr. Boyd. Yes. 

Jvlr. Kinsey. In what case? 

Mr. Boyd. Perry County, Miss. 

Mr. Kinsey. In Perry County. OK. I believe that was resolved. 

Mr. Boyd. Do you know when the last time that any Secretary of 
Education or HEW, its predecessor Department, terminated funds? 

Mr. Kinsey. Yes. When President Carter was in office, in the 
county in which I reside, Oktibbeha County, funds were terminated 
because 

Mr. Boyd. I believe that is incorrect, Dr. Kinsey. I believe the 
last time funds were terminated was in 1972 when Richard Nixon 
was President. 

Mr. Kinsey. I beg your pardon. In 1980 or 1981 in Oktibbeha 
County funds were terminated by the Secretary* in Oktibbeha 
County. 

Mr. Boyd. Well, then I think the minority would appreciate it if 

you would provide evidence of that termination for the record. 

Mr. Kinsey. I certainly will. 

[The information follows:] 

Department or Health, Education, and Welfare, 

• ' Washington, D.C. 

Mr. 1 had E. Easterwood, 

Superintendent, Oktibbeha County School District, 
Starkville, Miss. 

Dear Superintendent Easterwood: I regret that I must inform you that the Ok- 
tibbeha County School District, Stirkv>lle, Mississippi, is not eligible for a grant 
under the Emergency School Aid Act (ESAA). 1 

I am providing the reasons for the determination, citations to pertinent legal re- 
quirements, and information on how a district may change its status and become 
eligible for ESAA funds. 

We have reviewed your district's application for an ESAA grant and other data, 
including Forms OS/CR 532-1 and 532-2. We also have reviewed all information 
which the Office for Civil Rights (OCR) obtained during the on-site review conducted 
on September 10 through 14, 1979 and subsequent phone conversations with your 
staff on January 8 and 10, 1980. 

On the basis of this review, we find that the district does not meet the ESAA eli- 
gibility requirements because discriplinary sanctions are imposed on students in a 
manner which discriminates against minority group children on the basis of race, 
fulltime classroom teachers are assigned to schools in such a manner as to identify 
certain schools as intended for students of a particular race, and employee fringe 
benefits are allotted in a manner which discriminates against minority group staff. 

The review indicated that the district does not have a uniformly administered and 
objective disciplinary policy. 



» The veriion of ESAA previously in effect (Title VII of Pub. L. 92-318, as amended, 20 U.S.C. 
section 1601 et sea.) wu repealed effective September 30, 1979, and an amended ESAA wai en- 
acted as Title VI of the Elementary and Secondary Act of 1965 (20 U.SC. section 3191 ei '««/.). 
Both the repeal and the enactment were part of the Education Amendment* of 1978 (Pub. L. 9 5- 
561). Proposed regulations implementing the new ESAA statute were published on June 29, 1979 
(44 Fed. Keg. 38364). When these regulations are republished in final form, they will govern de- 
terminations of eligibility under the statute. Until this time, except where the new statute dif- 
fers from the old statute, the Department will apply the program regulations contained in 45 
C.F.R. Part 185. 
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An analysii of the 1978-79 and 1979-80 disciplinary records in the district indicat- 
ed that the administration of disciplinary sanction! at Maben Elementary School 
and Maben High School has the effect of discriminating against minority group chil- 
dren. 

At Maben Elementary, which has a 57% minority student body, all five students 
suspended for leas than ten days were minorities. An analysis of the school's disci- 
pline records shows that minorities and non minorities were not given similar pun- 
ishment for similar offenses. For example, three black students and one white stu- 
dent with similar disciplinary records were referred for punishment for fighting. 
While the three black students were given three to five licks, the white student was 
merely warned. 

At Maben High School, which has a 60 percent minority student body, 37 out of 
43 (86 percent) students suspended for less than ten days were minorities. Further- 
more, all four students suspended for more than ten days were minorities. An anal- 
ysis of the school's discipline records shows the following instances where blacks 
and whites with similar-disciplinary records were not given similar punishment for 
similar offenses: , 

1. For eating in class, five black students were given one to five licks while one 
white student was merely talked to. 

2. For throwing objects, three black students were given three licks while one 
white student was talked to. 

3. For name calling, one black student was given three licks while two white stu- 
dents were warned. 

4. For a variety of similar offenses, one black student was talked to once, given 
three licks four times, and suspended three times while a white student was talked 
to seven times and given three licks two times. 

Furthermore, although all of the school's 43 students who refused corporal pun- 
ishment were suspended, 37 of these students were minorities. Thus, the district's 
policy of suspending students for refusing corporal punishment has the effect of dis- 
criminating against minority students because minority students are disproportion- 
ately given corporal punishment. 

Based upon these, findings, I conclude that your district's disciplinary practices 
are in violation of section 606(c) of the statute, as interpreted by section 185.43(d)(4) 
which provides that: 

"No educational agency shall be eligible for assistance under the Act if, after 
June 23, 1972, it has had or maintained in effect any practice, policy, or procedure 
which results or has resulted in discrimination against children on the basis of race, 
color, or national origin, including but not limited to: 

******* 

"(4) Imposing disciplinary sanctions, including expulsion, suspension, or corporal 
or other punishment, in a manner which discriminates against minority group chil- 
dren on the basis of race, color, or national origin." 

According to teacher assignment data obtained by phone from Ms. Odessa Wal- 
drep of your staff on January 10, 1980, three schools in your district have both mi- 
nority student enrollments and minority teacher assignments which vary substan- 
tially from the racial composition of the total district. We found that your district 
has a student enrollment which is 76 percent minority with a 58 percent minority 
elementary teaching staff and a 58 percent minority high school teaching staff. We 
noted that the following schools had minority student enrollments and teacher as- 
signments which would identify them as intended for students of a particular race: 



School 



PwcmI iwflonty om*«+»t muuuitu 
Grades stufcnt . ^cCT 



Atotander 7 K-6 100 85 

Atoumfcr 7-12 100 76 

Moor , 7-12 100 91 

Ships K-12 34 38 

Sturp 7-12 34 18 



According to section 185.43(bX2) of the ESAA regulations: 

"(2) No educational agency shall be eligible for assistance under the Act if, after 
June 23, 1972, it has had or maintained in effect any practice, policy, or procedure 
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which results in discrimination on the basis of race, color, or national origin in the 
recruiting, hiring, promotion, payment, demotion, dismissal, or ™Wf^™ t fW<* 
its employees (or other personnel for which such agency has a ny adm nistratiye re- 
sponsibility), including the assignment of full : time classroom teachers to the schools 
of such agency in such a manner as to identify any of such schools as intended for 
students of a particular race, color, or national origin. _ 

Based upon the above findings, I conclude that your district assigns teaShers on 
thebasis of race in vidlation of section 606(c) of the statute, as interpreted by 
section 185.43(bX2) of the regulations. . „ii^„t:„_ 

Also, the district has discriminated against minority group staff in its allocation 
of fringe benefits. For the 1979-80 school year, the prinicipal and « mdi «j 
Maben High School and one coach at Sturgis receive free housing andut hties.All 
three are nonminority. None of the minority stafT in the district received such 

fr AMordi'ngto district officials, these housing facilities were buijt prior to desegre- 
gation at the former white schools. However,\ecause of the districts faculty assign- 
ment practices, these facilities still are only aval able to white faculty. 

Maben High School, which has 60 percent minority students and 24 percent mi- 
nority faculty, has a white principal and all of the coaches a.e white. Sturgis, which 
has 34 percent minority students and 27 percent minority jaculty also jias a white 
principal and all of the coaches are white. However, the black schools prior to < de- 
segregation, Alexander and Moor, still have 100 percent minority students and haye 
a disproportionate number of minority teachers as indicatedUn the above chart. In 
addition, the principals and coaches at the two schools are black. 

Because principals and coaches are still assigned to schools based on the tradition- 
al racial identity of that school, black principals and coaches dp not have the oppor- 
tonfty to receive the free housing and utilities available onhT at the tr^tionmly 
white schools. This disparity of treatment violates section 606(c) of the statute, as 
interpreted by section 185.43<bX2) which is cited in full above. 

Your district may become eligible for an ESAA grant in one of two , way l It may 
request an opportunity to show cause why the ineligibility determination shou d be 
revoked and Us application considered for funding; or the district may correct the 
violations and apply for a waiver of ineligibility. A request for a show cause hearing 
may b£ directed to Dr. Shirley McCune, Associate Commissioner Equal Educational 
Opportunity Programs, U.S. Office of Education, Room 2001, FOB#6, 400 Maryland 
Avenue S.W., Washington, D.C. 20202. r .u j » r tut. 

The request must received, not merely sent, within 14 days of Se date of this 
letter If your district requests the show cause opportunity, an informal conference 
with representatives of the district will be held within seven days of Ihe receipt of 
the request. The purpose of a show cause hearing is to give a district a> opportunity 
to demonstrate that the facts supporting our determination are '"accurate oi 'to pro- 
vide additional information which may alter that determination. The conference is 
not a forum for working out the terms of a waiver application. • 
"if a district chooses to take action to correctthe v olation* . cgri L rt may ' aPP&to 
a waiver of ineligibility, pursuant to section 606(c) of the Act (20 U.S.C. 31JWc)) and 
section 185.44 of the ESAA regulations. . 

An application for a waiver must include information and assurances which show, 
that any P activity resulting in ineligibility has "ceased to exist" and I will not reoccur 
after the submission of the Waiver application *20 U.S.C. 319MCXU, 45 UK 

^A^ap'p'lication for waiver of ineligibility lor racially disproportionate disciplinary 
policies must contain the materials required by 45 CFR 185.44(0: ™*j„„ 
^"(f) Discrimination against children:In the case of ineligibility jinder section. 
185 43(d), an application for waiver shall contain evidence that the practice, policy, 
6r procedure prohibited by section 185.43(d) has ceased to exist or occur and that the 
effects of such practice, policy, or procedure have been remedied or eliminated. 

An application for a waiver of ineligibility for discriminatory assignment of teach- 
ers must contain the materials required by 45 CFR 185.44(dXd): . 

"(3) In the case of ineligibility resulting from discriminatory assignment of teach- 
ers as prohibited by section 185.43(bX2), such applications for waiver shall contain 
evtdfnce that such agency has assigned its full-tfme classroom teachers to its schools 
w that no school is identified as intended for students of a particular race, color or 
rational .origin. Such non-discriminatory assignments shalj, in i the case of a local 
^ucatton^ agency implementing a plan described in section 185.11 a), conform to 
thrrequirements of such plan with respect to the assignment of faculty. In the case 
of local educational agencies not implementing such a plan, or implementing such a 
plan which contains no provision as to assignment of faculty, such assignments 
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shall be ipade so that the proportion of minority group full-time classroom teachers 
at each school is between 75 per centum and 125 per centum of the proportion of 
such minority group teachers which exists on the faculty as a whole." 

An application for a waiver of ineligibility for discriminatory allocation of fringe 
benefits must contain the materials required by 45 C.F.R. 185.44(dX4): 

"(4) In the case of ineligibility resulting from other discriminatory practices, poli- 
cies, or procedures prohibited by section 185.43(bX2), an application for waiver shall 
contain: 

• • • • • • • 

"(ii) A statement of steps taken by such agency to prevent such discrimination in 
the future." 

i The waiver applications are reviewed by the Office of Civil Rights, Department of 
Health, Education, and Welfare, and decisions as to whether a waiver should be 
granted are made by the Secretary of the Department. The waiver application 
should be directed to: Roma J. Stewart, Director, Office for Civil Rights, Department 
of Health, Education, and Welfare, 330 Independence Avenue* S.W., Washington, 
D.C. 20201. 

If your district intends to apply for a waiver, the request must be received within 
21 days of the. date of this letter or, if your district has a show cause hearing,'*within 
21 days of the date of the letter notifying you of the results of the hearing. In either 
case, all requests for a waiver must be received by May 16, 1980. In addition, all 
supplementary information in support of a waiver request must be received by June 
13, 1980. In the absence of your request for a waiver, we will not feel constrained to 
reserve funds for an application which is approvable in other respects. 

This letter relates solely to your district s eligibility for ESAA assistance. The es- 
tablishment of eligibility does not, by inself, ensure that an application will be 
funded. An applicant also must satisfy other Yequirements applicable to the ESAA 
program and its application must compete successfully with those of other school 
districts. 

Sincerely yours, 

Thomas K. Minter, 
Deputy Commissioner for Elementary & Secondary Education. 

Mr. Boyd. Thank you, Dr. Kinsey. 

Thank you, Mr. Chairman. 

Mr. Edwards. Ms. Davis. 

Ms. Davis. Thank you, Mr. Chairman* 

I have one question which I will direct to all the panel, but it 
was a point raised in the testimony of Ms. Maddox as to the inabil- 
ity of the Office of Civil Rights to comply with the Adams timeta- 
ble. 

You have indicated that that condition is further exacerbated by 
the referral of complaints to the headquarters office. Can you ex- 
plain that, please? 

Ms. Mattox. Well I think part of it is— you have a number of 
situations. There is a whole series of memos that I attached here 
about the whole early warning system that the Office for Civil 
Rights is using in the regions, that the early warning system 
allows steps in the works so that regional investigators were 
warned, their supervisors, and above them the office in Washing- 
ton, about particularly controversial issues that might come up. 

One of the reasons why I said that was in getting prepared for 
the 504 rewrite we were contacting some people in Vermont and 
some of the other areas, and a field investigator for the Office of 
Civil Rights in Boston told me that they were constantly writing— 
they had written a number of letters finding noncompliance and 
had forwarded those letters to Washington for approval. 

That person in Boston told me that none of those letters had yet 
been received back from the Office for Civil Rights in Washington, 
so there appears to be— and again the problem, I will admit, is 
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with statistics, how many— there appears to be a problem once 
those letters go to Washington for final approval. 

Ms. Davis. Ms. Kohn, I nave one question for you. 

You have indicated in your testimony that the review of Letters 
of Finding suggest that investigators are applying the wrong legal 
standard to cases under review. I wonder if you might explain that 
a bit further and why that is significant in the resolution of those 
complaints. 

Ms. Kohn. If the wrong legal standard is applied to the facts— 
and in the one example I gave, the standard was that there needed 
to be proof of intent to discriminate, which is not required under ^ 
title IX or in most of these other cases. 

If you must prove intent and don't have proof of intent, then you 
would not find discrimination, you would not find a, violation. The 
proper standard is that you merely have to show that the effect of 
the rule and the regulation is discriminatory and treats girls differ- 
ently from boys or boys differently fjom girls or men differently 
from women. It is easier to establish that there has been a viola- 
tion with the effects test. 

By applying the wrong standard we see that a Letter of Finding 
which should have said there was a violation, finds there is no vio- 
lation. We find the mistakes in that direction rather than in the 
other direction. We don't find that the Department of Education 
finds a yiolation when there is no violation. 

So that the mistakes tend to disadvantage the beneficiaries and 
do not require the districts to make the changes that they should 
be making to eliminate discriminatory practices. 

Ms. Davis. Do you have any indication that there are directives 
from the headquarters office to the regional offices indicating that 
the new standard should be applied? 

Ms. Kohn. I think some of these standard problems are caused 
by a lack of direction from the top. The purpose of the office is to 
- insure that discriminatory practices are stopped, and that school 
districts that are funded with Federal funds are not discriminating. 

Instead, it seems to be that the message to staff and recipients is 
that we want conciliation at all costs, even v that cost is that there 
will not be changes in the practices of the school district to insure 
the discrimination has ended. 

We think that the responsibility of the Department is to insure 
that discrimination ends. If they can do that through conciliation, 
that is well and good. But if they cannot, then they must use the 
other tools and remedies available to them because it is their re- 
sponsibility to see that the discrimination ends, even if it can't be 
done on a friendly, conciliatory basis. 

Ms. Davis. Thank you. 

Mr. EdWards. Thanks to all three witnesses. Let me remind you 
that this subcommittee exercises oversight on civil rights matters, 
and when you have a message for us such as you have in your tes- 
timony today— and I might say that much of your testimony is 
very distressing insofar as the enforcement of the civil rights laws 
are concerned— we want to hear about it, even about specific cases. 

I am sorry we have to go, but we have other things to do. We 
thank you very much for your great help. 

[Whereupon, at 12:18 p.m. the subcommittee adjourned.] 
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